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I. INTRODUCTION 
 

As with many legal issues that suddenly become the focal point of 
governmental, media,  legal attention, or some combination thereof, the 
notion that preemption issues as they relate to local governmental regulation 
by ordinance of oil and gas operations, be they upstream, midstream or 
downstream, is belied by the fact that the issues have been discussed, 
analyzed, and resolved in fields other than oil and gas law. Such is the case 
with preemption.1 Similarly, local regulation of the extractive industries, 

 
 * Bruce M. Kramer taught at the Texas Tech University School of Law from 1974 to 2007 and 
continues to hold the title of Maddox Professor of Law Emeritus. Kramer now serves as Of Counsel for 
McGinnis Lochridge in Houston, Texas. 
 1. The following is merely a partial list of law review articles and treatises on the subject: BRUCE 

M. KRAMER & PATRICK H. MARTIN, THE LAW OF POOLING AND UNITIZATION § 4.05[2] (3d ed. 2025) 
[Hereinafter Pooling and Unitization]; Bruce M. Kramer, Legal Impediments Common to Oil and Gas 
Production and Carbon Capture and Sequestration Activities: A Primer on Preemption, 2025 LA. MIN. 
L. INST.; Heidi Gorovitz Robertson, Home Rule Symposium: Cities and Citizens Seethe: A Case Study of 
Local Efforts to Influence Natural Gas Pipeline Routing Decisions, 122 W. VA. L. REV. 881 (2020); 
William K. Kroger et al., Texas House Bill 40 and Texas Cities’ Attempts to Ban Hydraulic Fracturing, 
67 INST. ON OIL & GAS L. & TAX’N 91 (2016); Jeff Lam, Bringing a Gun to a Knife Fight: Texas H.B. 40 
and Local Regulation of Oil and Gas Operations, 54 HOU. L. REV. 545 (2016); Alex Ritchie, On Local 
Fracking Bans: Policy and Preemption in New Mexico, 54 N. M. L. REV. 501 (2014); Bruce M. Kramer, 
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including oil and gas operations, is not of recent vintage.2 Local governments 
were regulating the spacing and pooling of oil and gas wells in the 1920s.3 
Likewise, regulation of the surface activities for oil and gas operations by 
sub-state governmental units dates back to the same time period caused by 
the discovery of producing formations in existing urban areas such  as 
Oklahoma City and Tulsa, Oklahoma, as well as in many smaller cities in 
West Texas.4 
 

II. THE RELATIONSHIP BETWEEN STATE AND SUB-STATE UNITS 
 

The relationship between state governments and sub-state units has 
evolved over the years.5 Starting in the late 1800s and continuing through the 
early decades of the 1900s, there were some judicial decisions that 
recognized a doctrine of “inherent home rule” whereby each sub-state unit 
had extra-constitutional and extra-statutory power to govern its own affairs.6 

 
The State of State and Local Governmental Relations as it Impacts the Regulation of Oil and Gas 
Operations: Has the Shale Revolution Really Changed the Rules of the Game?, 29 FLA. STATE. UNIV. J. 
OF LAND USE & ENV’T. L. 1 (2013) [Hereinafter State and Local Governmental Relations]; Bruce M. 
Kramer, Local Land Use Regulation of Oil and Gas Development: Pumpjacks and Preemption, 2009 LA. 
MIN. L. INST. 1; Bruce M. Kramer, The Pit and the Pendulum: Local Governmental Regulation of Oil and 
Gas Activities Returns from the Grave, 50 INST. ON OIL & GAS L. & TAX’N 5–1 (1999); Bruce M. Kramer, 
Local Land Use Regulation of Extractive Industries: Evolving Judicial and Regulatory Approaches, 14 

UCLA J. ENV’T. L. & POL’Y 41 (1996) [Hereinafter Local Land Use Regulation]. As early as May 1995, 
the Rocky Mountain Mineral Law Foundation put on a Special Institute entitled Mineral Development 
and Land Use which contains a number of papers on the subject. 
 2. Hadachek v. Sebastian, 239 U.S. 394 (1915); Pierce Oil Co. v. Hope, 248 U.S. 498, 499 (1919). 
Neither of these two cases dealt directly with mining or extractive operations per se. Hadachek dealt with 
the prohibition of a brick manufacturing facility located within an existing clay mine, while Pierce Oil 
dealt with an ordinance prohibiting the storage of petroleum and gasoline. In Pierce Oil, the Supreme 
Court of the United States upheld the constitutionality of a local zoning ordinance that prohibited the 
location of oil storage facilities within 300 feet of a dwelling. In Ex parte Kelso, 82 P. 241 (Cal. 1905), 
the court was dealing with a habeas corpus petition for a mine or quarry owner who was jailed because he 
operated a mine in an area where such uses were not allowed. In Commonwealth v. Parks, 155 Mass. 531, 
30 N.E. 174 (Mass. 1892), the court was dealing with an ordinance prohibiting the use of explosives 
without permission of the aldermen. 
 3. The City of Winfield, Kansas, was the first governmental entity to adopt a spacing and 
compulsory pooling ordinance in 1927 that required the operator to have a minimum of 90,000 or 300,000 
square feet of land before a municipal drilling permit would be issued. See State and Local Governmental 
Relations, supra note 1. The City of Oxford had a slightly different type of spacing and pooling ordinance 
that was unsuccessfully challenged in court. Marrs v. City of Oxford, 24 F.2d 541 (D. Kan. 1928), aff’d, 
32 F.2d 134 (8th Cir. 1929), cert. denied, 280 U.S. 573 (1929). ABA, Legal History of Conservation of 
Oil and Gas 55–56 (1938). Oklahoma City also enacted a municipal ordinance dealing with spacing and 
locational restrictions in 1929, followed by other Oklahoma municipalities. ABA, Conservation of Oil 
and Gas: A Legal History 391–97 (Murphy ed.,1948). The City of South Houston enacted its zoning and 
pooling ordinance in 1935. Tysco Oil Co. v. R.R. Comm’n, 12 F. Supp. 195 (S.D. Tex. 1935). 
 4. Bruce M. Kramer, Local Land Use Regulation of Oil and Gas Development: Pumpjack and 
Preemption, 56 ANN. INST. ON MIN. L. 198, 227 (2009). 
 5. J. Michael Bitzer, State=Local Relations, CENTER FOR THE STUDY OF FEDERALISM, 
federalism.org/encyclopedia (last updated 2006). 
 6. OSBORNE REYNOLDS, HANDBOOK OF LOCAL GOVERNMENT LAW 76–77 (West Group, 2d ed. 
2001). 
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While largely confined to a number of states in the Midwest, the Texas Court 
of Criminal Appeals embraced the doctrine in 1903, although in that same 
year, the Texas Supreme Court clearly rejected the notion that sub-state units 
have any inherent right or power of self-rule.7 There, the issue was whether 
the Governor could appoint the members of the legislative body of the City, 
who then enacted a license tax on automobiles.8 The Texas Supreme Court’s 
position was the prevailing view in the United States and was followed until 
the enactment of the Home Rule Amendment to the Texas Constitution, 
which clearly gives the Legislature the power to control sub-state units 
through the enactment of general laws.9 

The principal document that will define the relationship between state 
governments and sub-state units is the state constitution. The most common 
form of limitation on state governmental control over sub-state units is a 
prohibition against the state’s enactment of “special” or “local” laws.10 There 
are various approaches taken in state constitutions to achieve the objective of 
preventing state governments from enacting laws specifically applicable to a 
single sub-state unit. The Texas Constitution has a lengthy provision that 
contains a laundry list of subject-matters for which the state legislature lacks 
the authority to enact a special or local law.11 But the Texas Constitution also 
has a general provision that the Legislature lacks the power to adopt a special 
law where a general law could be adopted.12 Notwithstanding this restriction, 
a state may adopt statutes that utilize classifications, such as population, that 
would narrow the application of the statute so as not to be determined to 
constitute an invalid local or special law.13 These types of constitutional 
provisions were designed to prevent state intrusion into local matters at a time 
when many state legislatures did not meet the current requirement of 
satisfying the one-person/one-vote principle.14 

 
 

 
 

 7. Compare Ex parte Lewis, 45 Tex. Crim. 1, 73 S.W. 811 (1903) (holding that the charter provision 
allowing the Governor to appoint three commissioners violated the Texas Constitution's guarantee of local 
self-government and the right of city voters to elect their municipal officers), with Brown v. City of 
Galveston, 97 Tex. 1, 75 S.W. 488 (1903) (holding that the city had authority under its charter to enact 
and enforce the ordinances requiring license fees on vehicles); see also Foster v. Hare, 26 Tex. Civ. App. 
127, 62 S.W. 541 (1900). 
 8. Brown v. City of Galveston, 97 Tex. 1, 75 S.W. 488 (1903). 
 9. TEX. CONST. art. XI, § 5. 
 10. See REYNOLDS, supra note 6, at 85–104 (discussing specific constitutional limitations placed on 
a state’s control of municipalities). 
 11. TEX. CONST., art. III, § 56. 
 12. Id. 
 13. City of Fort Worth v. Fire Dep’t, 213 S.W.2d 347 (Tex. Civ. App. 1948), aff’d in part, rev’d in 
part, 147 Tex. 505, 217 S.W.2d 64 (1949); City of Fort Worth v. Bobbitt, 121 Tex. 14, 36 S.W.2d 47 
(1931). 
 14. See REYNOLDS, supra note 6, at 96–103 (discussing restrictions on a state’s special legislations 
to prevent differential treatment of cities and towns within a single state). 
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A. Home Rule Authority 
 

For local governmental units that have home rule authority, either 
granted by the State Constitution or by state legislation, the power to zone 
arises from the charter of the local governmental unit.15 The Missouri 
Constitution, enacted in 1875, is widely recognized as being the first 
constitutional or statutory provision granting local governmental units home 
rule status.16 Essentially, a home rule provision transfers to the local 
governmental unit the full breadth and extent of the police power that 
otherwise resides in the State Legislature.17 Grants of home rule power differ 
from state-to-state, but for our purposes, the major categories of home rule 
power deal with whether that power is preemptible or non-preemptible. 
Non-preemptible home rule status provides the local governmental unit with 
protection from state regulation.18 California and Colorado, among others, 
have a constitutional grant of non-preemptible home rule insofar as matters 
of local concern are involved.19 The issue relating to non-preemptible home 
rule authority is whether the subject-matter being regulated is a matter of 
local or statewide concern. Most of the states will tend to limit local concerns 
to matters relating to the structure and organization of the local governmental 
unit and find that general exercises of the police power are matters of state or 
hybrid state-local concern.20 

Texas, on the other hand, is a good example of a preemptible home rule 
state.21 In general, a preemptible home rule system means that while home 
rule units possess all of the power that the State has, the State may, through 
the exercise of its legislative prerogatives, limit, condition, or abrogate the 
home rule unit’s power.22 In states with preemptible home rule jurisprudence, 
the Legislature may enact statutes that expressly preempt home rule units’ 
powers to enact ordinances.23 For example, Louisiana, another preemptible 
home rule state, has the following statute regarding the regulation of oil and 
gas operations: 

 
 15. TEX. CONST., art. XI, § 5. 
 16. REYNOLDS, supra note 6, at 106. 
 17. See Lower Colo. River Auth. v. City of San Marcos, 523 S.W.2d 641, 643–44 (Tex. 1975). 
 18. See TEX. CONST. art. XI, § 5. 
 19. CAL. CONST. art. XI, §§ 3–5, 7; COLO. CONST., art. V, § 5. 
 20. See, e.g., Popper v. Broderick, 123 Cal. 456, 56 P. 53 (1899); Oliver v. City of Tulsa, 654 P.2d 
607 (Okla. 1982); see generally REYNOLDS, supra note 6, at 113–18 (discussing the nature and scope of 
the home rule authority). 
 21. TEX. CONST. art. XI, § 5.  Not to be outdone by the Constitution’s straightforward grant of home 
rule power to home rule units, the Texas Legislature jumped on the bandwagon and enacted TEX. LOC. 
GOV’T CODE § 51.072 which states: “(a) The [home rule] municipality has full power of local 
self-government. (b) The grant of powers to the municipality by this code does not prevent, by implication 
or otherwise, the municipality from exercising the authority incident to local self-government.” 
 22. See City of Laredo v. Laredo Merch. Ass’n, 550 S.W.3d 586 (Tex. 2018); see also Dall. Merch. 
& Concessionaire’s Ass’n v. City of Dall., 852 S.W.2d 489, 490 (Tex. 1993). 
 23. TEX. CONST. art. XI, § 5. 
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The issuance of the permit by the secretary shall be sufficient authorization 
to the holder of the permit to enter upon the property covered by the permit 
and to drill in search of minerals thereon. No other agency or political 
subdivision of the state shall have the authority, and they are hereby 
expressly forbidden to prohibit or in any way interfere with the drilling of a 
well or test well in search of minerals by the holder of such a permit.24 

 
B. General Law Authority 

 
The vast majority of local governmental units in the United States are 

so-called general law units.25 The “creature” theory was one way to describe 
the status of general law local governmental units.26 State control over 
general law local governmental units has been described as “plenary” in 
nature.27 The Supreme Court of the United States recognized and enforced 
the “creature” theory in several decisions denying local governmental units 
protection under various federal constitutional provisions, such as the 
contract, equal protection, and due process clauses.28 General law units have 
to look to their state legislatures for power to enact any ordinance or engage 
in any regulatory activity, such as land use controls.29 The principal purpose 
underlying the development of the Standard Zoning Enabling Act in 1926 
was to provide state legislatures a template by which they could delegate the 
power to engage in land use regulation to local governmental units.30 Another 
factor impacting general law local governmental units was the judicial 
doctrine known as Dillon’s Rule.31 Dillon’s Rule was a rule of strict 
interpretation of state statutes that were designed to give local governmental 
units the power to enact ordinances.32 

 
 24. LA. REV. STAT. ANN. § 30:28(F). 
 25. What is a General Law City? A Comprehensive Legal Overview, US LEGAL FORMS (Jan. 19, 
2026), legal-resources.uslegalforms.com/g/generalcity. 
 26. See Alvin Sokolow, Dillon’s Rule, CENTER FOR THE STUDY OF FEDERALISM (2006), 
federalism.org/encyclopedia. 
 27. See, e.g., State v. City of Boca Raton, 172 So.2d 230, 232 (Fla. 1965). See also, REYNOLDS, 
supra note 6, at 86. 
 28. See, e.g., Williams v. Baltimore, 289 U.S. 36, 53 S. Ct. 431, 77 L. Ed. 1015 (1933); City of 
Trenton v. New Jersey, 262 U.S. 182, 43 S. Ct. 534, 67 L. Ed. 937 (1923); Hunter v. City of Pittsburgh, 
207 U.S. 161, 28 S. Ct. 40, 52 L. Ed. 151 (1907); Covington v. Kentucky, 173 U.S. 231, 19 S. Ct. 383, 43 
L. Ed. 679 (1899). 
 29. See generally, The Planning Commissioner Handbook Legal Issues, INST. FOR LOCAL GOV. (last 
visited Mar. 12, 2026), https://www.ilgplanninghandbook.org/legal-issues (discussing legal principles 
affecting planning, including the police power); see also, Miller v. Board of Public Works of City of Los 
Angeles, 195 Cal. 477 (1925). 
 30. Standard State Zoning Enabling Act and Standard City Planning Enabling Act, AM. PLANNING 

ASS’N (last visited Mar. 12, 2026), planning.org/growingsmart/enablingacts/. 
 31. Sokolow, supra note 26. 
 32. REYNOLDS, supra note 6, at 158–60. The classic definition of Dillon’s Rule provides that 
substate units have “(1) those powers expressly conferred by state constitution, state statutes, and (where 
applicable) home-rule charter, (2) those powers necessarily or fairly implied in, or incident to, the powers 
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While most states are satisfied to have a single type of municipal 
corporation, although perhaps multiple forms of general-purpose local 
governmental units, Texas stands alone in having three different types of 
general law local governmental units.33 A Type A municipal corporation is 
one that has incorporated under the enabling legislation for Type A municipal 
corporations or has changed its status to a Type A municipal corporation after 
its initial incorporation.34 Similarly, a Type B municipal corporation is one 
that has incorporated under the enabling legislation for Type B corporations 
or has changed its status to a Type B municipal corporation after its initial 
incorporation.35 Similarly, a Type C municipal corporation is one that has 
incorporated under the enabling legislation for Type C corporations or has 
changed its status to a Type C corporation after its initial incorporation.36 
There are overlapping population requirements for each type of municipal 
corporation.37 For our purposes, what is important is that the legislature 
passed a very broad enabling statute for all municipal corporations that states: 

The governing body of a municipality may adopt, publish, amend, or repeal 
an ordinance, rule or police regulation that: 
(1) is for the good government, peace, or order of the municipality or for 
  the trade and commerce of the municipality; and 
(2) is necessary or proper for carrying out a power granted by law to the 
  municipality or to an office or department of the municipality.38 

 
III. A PRIMER ON MUNICIPAL ZONING POWER39 

 
The principal tool that local governments use in regulating oil and gas 

operations is zoning or land use controls.40 Land use regulation through 
zoning, planning, and subdivision regulatory mechanisms has a reasonably 
long history. New York City enacted the first comprehensive zoning 

 
expressly granted, and (3) those powers essential to the declared objects and purposes” of the local 
governmental unit. Id. at 158–59. 
 33. TEX. LOC. GOV’T CODE §§ 5.001–5.003; 6.001–6.003; 6.011–6.014; 7.001–7.008; 8.001–8.006; 
8.021–8.026. 
 34. Id. § 5.001. 
 35. Id. §§ 5.002; 7.001–7.008. 
 36. Id. §§ 5.003; 8.001–8.006; 8.021–8.026. 
 37. Id. § 51.051 (discussing number of inhabitants and general powers of Type C general-law 
municipality). 
 38. Id. § 51.001. 
 39. See, e.g., Bd. of Cnty. Comm’rs v. Bowen/Edwards Assocs., 830 P.2d 1045 (Colo. 1992); 
Newbury Township Bd. of Tr.s v. Lomak Petrol. (Ohio), Inc., 62 Ohio St.3d 387, 583 N.E.2d 302 (1992); 
Huntley & Huntley, Inc. v. Borough Council of the Borough of Oakmont, 600 Pa. 207, 964 A.2d 855 
(2009). Texas is somewhat unique among states in that only municipalities exercise general police power 
functions. In most other states, counties possess the authority to regulate land use and in the Appalachian 
Basin a host of sub-state units, such as towns, boroughs or townships likewise possess that authority. 
  40. See Pooling and Unitization, supra note 1, at § 4.05. See generally, State and Local 
Governmental Relation, supra note 1; see also Local Land Use Regulation, supra note 1. 
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ordinance in 1916.41 But it was two subsequent events that led to the 
widespread use of zoning throughout the urban areas of the United States. 
The most important of the two was the Supreme Court’s “blessing” of zoning 
as being a constitutionally valid exercise of the police power in the landmark 
decision of Village of Euclid v. Ambler Realty Co.42 Prior to Euclid, a number 
of state supreme courts, including Texas, had found that zoning in one form 
or another was unconstitutional.43 After Euclid, however, Texas and other 
states regularly followed Euclid’s constitutional analysis and upheld 
sub-state units’ exercise of the police power through the adoption of 
comprehensive zoning ordinances.44 

The second event was the development in 1924 of the Standard Zoning 
Enabling Act (SZEA) and the Standard Planning Enabling Act (SPEA) by 
the United States Department of Commerce under the guidance of then 
Secretary Herbert Hoover.45 Within several years of these two events, over 
45 states had adopted statutes authorizing at least some of their substate units 
to engage in comprehensive zoning and/or planning efforts.46 Euclid and the 
SZEA eliminated the constitutional and legal constraints on the exercise of 
comprehensive land use regulatory powers by substate units.47 Clearly, the 
political climate was such that, within a reasonably short period of time, 
zoning at the sub-state unit level became a nearly universal practice. Texas, 
however, has followed its own path as it contains two of the largest 
municipalities in the United States that do not have a zoning ordinance in 
place, namely Houston and Wichita Falls.48 
 

A. Zoning Basics 
 

One of the impacts of the adoption of the SZEA by nearly all of the 
states was the reasonably uniform procedures and organizations that were 
utilized in the land use regulation arena.49 While over time the SZEA has 
been replaced with different enabling legislation and the number of home rule 
units has expanded exponentially, much of the zoning bureaucracy remains 

 
 41. Zoning in NYC, NYC Zoning History, NYC PLANNING, https://www.nyc.gov/content/planning/ 
pages/zoning/zoning-nyc  (last visited Mar. 12, 2026). 
 42. Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 47 S. Ct. 114, 71 L. Ed. 303 (1926). 
 43. Spann v. City of Dall., 111 Tex. 350, 235 S.W. 513 (1921). (Spann can be given a more limited 
reading since it involved a delegation by the City of zoning permits to neighboring owners, but there is 
language in the opinion that shows an antipathy toward land use regulation in general.). 
 44. Lombardo v. City of Dall., 124 Tex. 1, 73 S.W.3d 475 (1934). 
 45. See Standard State Zoning Enabling Act and Standard City Planning Enabling Act, supra note 
30. 
 46. U.S. DEP’T OF COM., Survey of Zoning Laws and Ordinances 2 (1928). The zoning enabling act 
in Texas is found at TEX. LOC. GOV’T CODE §§ 211.001–.020. 
 47. See Ambler Realty Co., 272 U.S. 365, at 397. 
 48. Andy Olin, Houston Doesn’t Have Zoning, but There are Workarounds, RICE UNIV. KINDER 

INST. FOR URBAN RSCH., URBAN EDGE (Jan. 12, 2020), kinder.rice.edu/urbanedge/houston. 
 49. See Michael Allan Wolf, A Common Law of Zoning, 61 ARIZ. L. REV. 771, 792 (2019). 
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reasonably standard throughout the United States, even though the type of 
regulation and the names of the regulating bodies may have changed.50 As 
any good lawyer would know, before one can make a determination about 
how a zoning ordinance operates, one must review the relevant state statutes, 
charter provisions, and ordinances. A basic truism of local governmental law 
is that local governmental units can only adopt ordinances through their 
legislative body or by direct election, should that state or local government 
so allow.51 

A typical zoning ordinance will create a body sometimes called the 
Planning Commission, the Zoning Commission, or the Planning and Zoning 
Commission. Members of this commission are typically local citizens 
appointed by either the executive or legislative body. This administrative 
body is often delegated the power to develop the comprehensive plan and to 
make decisions on subdivision plat applications. Depending on the size of the 
local governmental unit, there will either be a municipal planning staff that 
will serve the commission or such work will be contracted out to private land 
use professionals. The commission will often also have the power to make 
recommendations regarding zoning ordinance amendments, including both 
substantive amendments and map amendments. 

A second administrative body that is typically found in a local 
governmental unit that has a land use ordinance or ordinances may be called 
the Board of Zoning Appeals, Zoning Board of Adjustment, Board of 
Appeals, or Board of Adjustment. The board is usually delegated the power 
to grant variances and to hear appeals from orders or decisions made by 
governmental officials working in the land use field. While at one time the 
board usually had the final say on the granting or denial of variances, in recent 
times the local legislative body has given itself the authority to approve or 
disapprove of variance requests. 

There are two main pillars of zoning regulation: use regulation and area 
or bulk regulation. From the onset of zoning, the major regulatory device 
utilized by the local governmental entity was the creation of districts where 
only certain uses were allowed. Historically, these use districts were 
cumulative of “Euclidean” in nature, meaning that less intense development 
would be allowed in a district where more intense development was 
authorized. As an example, where a multi-family residential structure could 
not be built in a single-family residential district, a single-family residence 
could usually be built in a multi-family residential district.52 As zoning and 

 
 50. In a number of states, including California, Florida, Hawaii, and Washington, state land use 
regulation has supplemented, preempted, or replaced local governmental land use regulation. See id. at 
798. 
 51. REYNOLDS, supra note 6, at 204–24; Taking Action Using Ordinances, Resolutions, Motions, 
and Proclamations, MRSC EMPOWERING LOCAL GOVERNMENTS (Feb. 16, 2024), mrsc.org/stayinformed/ 
mrsc-insight/february2024. 
 52. Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 381 (1926). 
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planning progressed, however, it has become much more common for 
districts to be restricted to a laundry list of allowed uses, which would not 
necessarily include uses allowed in more restrictive zoning districts. 

Within each zoning district, there will typically be two types of uses. 
The first category will include uses permitted as “of right” where the permit 
applicant is entitled to build that type of use, presuming compliance with 
required performance standards. The second category entails “discretionary” 
uses whereby the permit applicant must receive approval from the 
commission or the legislative body before the permit can be issued.53 Most 
zoning ordinances do not use the term “discretionary” permit, but instead 
would call these types of uses, conditional uses, special exceptions, or special 
uses.54 These discretionary uses will be listed in the zoning ordinance.55  
Typically, if a use is not listed as an “of right” use or a discretionary use, it 
will not be allowed, although some ordinances treat unnamed uses as falling 
within the discretionary use category.56 Where oil and gas operations are a 
new use within a local governmental unit, it may be the case that the zoning 
ordinance does not include wells, compressor stations, and other ancillary 
facilities within the zoning ordinance. One way to deal with unnamed uses is 
to have an ordinance provision that makes unnamed uses subject to the 
discretionary permit requirements of the local governmental unit.57 In 
Gorsline v. Board of Supervisors of Fairfield Township, the Township had 
only three zoning districts, none of which mentioned oil and gas operations.58 
It did, however, have a provision saying that for unnamed uses that are 
proposed, the discretionary permit procedure should be followed for uses that 
are similar in nature to allowed uses.59 The Pennsylvania Supreme Court, 
however, reversed the Board’s decision to grant the discretionary permit 
finding after a very hard look at the competing arguments, holding that the 
proposed oil and gas-related uses, including well drilling operations, were 
not sufficiently similar to uses that were specifically allowed.60 

It should not be surprising that many zoning ordinances that deal with 
oil and gas operations require the permit applicant to go through the 
discretionary permit procedure.61 Such operations entail what land use 

 
 53. See DANIEL R. MANDELKER, LAND USE LAW 6-60 to 62 (LexisNexis, 5th ed. 2003). 
 54. See id. 
 55. See id. 
 56. See id. 
 57. See, e.g., EDF Renewable Energy v. Foster Twp. Zoning Hearing Bd., 150 A.3d 538, 540 (Pa. 
Commw. Ct 2016); see also JoJo Oil Co. v. Dingman Twp. Zoning Hearing Bd., 77 A.3d 679 (Pa. 
Commw. Ct. 2013). 
 58. Gorsline v. Bd. of Supervisors of Fairfield Twp., 646 Pa. 553, 560 (2018). 
 59. See id. 
 60. See id. Gorsline was a 4–3 decision as each level of reviewing courts reached a different 
conclusion as to whether the drilling activities should have been approved by the Township Zoning 
Hearing Board as a discretionary use. 
 61. See generally T&R Assoc., Inc. v. Amarillo, 688 S.W.2d 622, 627 (Tex. App.—Amarillo 1985, 
no writ) (holding that the permit at issue was discretionary). 
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professionals call “negative externalities” in that they have impacts well 
beyond the border of the tract where the operations are planned to take 
place.62 Furthermore, discretionary permit procedures universally require 
that the permit applicant go through a public hearing requirement whereby 
local residents are given the opportunity to voice their opinions regarding the 
“wisdom” of allowing oil and gas operations at a specific location.63 Finally, 
most zoning ordinances allow the administrative body to grant or reject a 
discretionary permit as proposed, or conditionally approve a permit upon the 
permit applicant’s compliance with conditions that the local governmental 
unit has decided would be appropriate.64 

Discretionary permits are to be distinguished from variances. Most 
zoning ordinances will have a provision that allows for the requirements of 
the ordinance, be they use requirements, or area or bulk requirements, to be 
waived. In almost all situations, the variance applicant has to prove that it 
would suffer “unnecessary hardship” from the application of the ordinance.65 
The definition of “unnecessary hardship” differs from jurisdiction to 
jurisdiction.66 Variance decisions are typically made by the board with direct 
appeal to the courts.67 

Within the zoning and land use field, there is also the concept of 
non-conforming uses (NCUs).68 Because zoning ordinances are adopted or 
amended typically in an already-built environment, there may be uses that 
would be prohibited should the provisions of the zoning ordinance apply.69 
Typically, zoning ordinances allow NCUs to continue even though they 
violate the provisions of the zoning ordinance, but restrictions are placed on 
changing or modifying an NCU or rebuilding it should it suffer damage, such 
as a fire or other natural calamity.70 Where local governmental units expand 
their territorial reach through annexation, which covers an area where  oil and 
gas development has already occurred, the NCU concept would apply.71 
 

B. Types of Zoning and Other Regulations Applicable to Oil and Gas 
Operations 

 
Over the years, sub-state units have attempted to regulate oil and gas 

operations taking place within their jurisdiction through a wide variety of 

 
 62. See id. 
 63. See id. 
 64. See id. at 626. 
 65. See id. 
 66. See id. 
 67. See id. at 624. 
 68. See generally, MANDELKER, supra note 53, at 5-73 to 77. See Beverly Oil Co. v. City of L.A., 
254 P.2d 865, 866 (1953). 
 69. See generally, MANDELKER, supra note 53, at 5-73 to 77. See Beverly, 254 P.2d at 866. 
 70. See generally, MANDELKER, supra note 53, at 5-73 to 77. See Beverly, 254 P.2d at 869–70. 
 71. See generally, MANDELKER, supra note 53, at 5-73 to 77. See Beverly, 254 P.2d at 866. 
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regulatory tools. As mentioned earlier, municipalities initially in Kansas, but 
also in Texas, adopted well spacing and pooling ordinances so that land 
subdivided into small residential lots would not spawn the drilling of one well 
on each lot.72 A second type of regulation that is currently in widespread use 
throughout the United States is having minimum setbacks between oil and 
gas operations and other designated uses.73 As with another type of use that 
is perceived to have negative externalities, namely adult entertainment 
facilities, a sub-state unit might reverse engineer the setbacks to effectively 
prohibit the use from locating anywhere within the sub-state unit.74 A third 
type of regulation addresses noise problems and is typically set up so that 
measurements are taken of the loudness of the operations at the property 
line.75 A fourth type of regulation deals with both safety and aesthetic 
concerns through fencing, screening, and lighting requirements.76 A fifth type 
of regulation seeks to reimburse the sub-state unit for damage to streets and 
roads because of the potential for heavy and continuous truck and equipment 
traffic going to and exiting from the drill site.77 There may be a negotiated 
payment schedule or a “pothole” impact fee requirement, depending on 
whether that particular jurisdiction authorizes sub-state units to impose 
impact fees on various kinds of development.78 

A sixth type of regulation that mirrors issues raised at the state level is 
the mandatory disclosure of hazardous or other materials that are either 
transported to the drill site or stored at the drill site.79 In many situations, 
disclosure of such materials must be made to the sub-state unit so that first 
responders may be prepared to employ appropriate safety measures should 
their services be required at the drill site.80 A seventh type of regulation 
requires the operator to file with the sub-state unit an emergency plan to deal 
with unexpected, but possible, events that might threaten  public health and 

 
 72. See Tysco Oil Co. v. R.R. Comm’n of Tex., 12 F. Supp. 195 (S.D. Tex. 1935) (City of South 
Houston); Rainwater v. Mason, 283 S.W.2d 435 (Tex. Civ. App.—Amarillo 1955, no writ) (City of Post); 
Marrs v. City of Oxford, 32 F.2d 134 (8th Cir. 1929). 
 73. See, e.g., Kohout v. City of Fort Worth, 292 S.W.3d 703 (Tex. App.—Ft. Worth 2009, no pet.); 
Couser v. Shelby County, 661 F. Supp.3d 920, 931 (S.D. Iowa 2023), app. dism’d as moot, 2024 U.S. 
App. LEXIS 2940 (8th Cir. Jan. 16, 2024). 
 74. See Kohout, 292 S.W.3d. at 710. See also State and Local Governmental Relations, supra note 
1, at 80–81. 
 75. See Philadelphia v. Cohen, 479 A.2d 32, 37 (1984). See also State and Local Governmental 
Relations, supra note 1, at 82. 
 76. State and Local Governmental Relations, supra note 1, at 83. 
 77. Various states place restrictions on the use of “impact fees.” See, e.g., TEX. LOC. GOV’T CODE 

ANN. §§ 395.001–.080. See also State and Local Governmental Relations, supra note 1, at 82: Keith B. 
Hall, Local Government Regulation of CCS, 24 WYO. L. REV. 473, 496 (2024). 
 78. See Hall, supra note 77, at 495. 
 79. See State and Local Governmental Relations, supra note 1, at 82; Hall, supra note 77, at 495; 
Couser v. Shelby County, 661 F. Supp. 3d 920, 930–31 (S.D. Iowa 2023), app. dism’d as moot, 2024 U.S. 
App. LEXIS 2940 (8th Cir. Jan. 16, 2024). 
 80. See State and Local Governmental Relations, supra note 1, at 82; Hall, supra note 77, at 495; 
Couser v. Shelby County, 661 F. Supp. 3d 920, 930–31 (S.D. Iowa 2023), app. dism’d as moot, 2024 U.S. 
App. LEXIS 2940 (8th Cir. Jan. 16, 2024). 
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safety.81 The plan may simply provide a phone number that will be available 
twenty-four hours/day, seven days/week, for emergencies, or it may describe 
in more detail the methods the operator will use to evacuate personnel from 
the site and to remove potentially hazardous materials.82 An eighth type of 
regulation may require the operator to maintain minimum levels of general 
liability or environmental liability insurance to cover potential damages and 
cleanup costs in the event of an accident.83 A ninth type of regulation seeks 
to achieve many of the same objectives as the insurance requirement by 
requiring the posting of a bond to fund potential damage recoveries and 
clean-up costs.84 A tenth type of regulation, which is especially prevalent in 
urban areas, restricts the hours during which active operations can take place 
at a drill site.85 An eleventh type of ordinance imposes a moratorium on 
zoning or land use permits to give the local governmental unit time to study 
the problem.86 
 

IV. THE PREEMPTION PROBLEM 
 

A. General Principles 
 

While different states may use slightly different terminology, it is 
widely accepted that the framework for determining whether a state statute 
has preempted a sub-state ordinance is similar to the framework used to 
determine whether the federal government has preempted state or sub-state 
regulation under the Supremacy Clause.87 There are two different types of 
preemption.88 The first is express preemption.89 The second, for which there 
are two sub-types is implied preemption. One example of express preemption 
is the Louisiana statute quoted earlier in the paper.90 Another example is the 
New York oil and gas conservation statute, which provides: “The provisions 

 
 81.  See State and Local Governmental Relations, supra note 1, at 82; Hall, supra note 77, at 495; 
Couser v. Shelby County, 661 F. Supp. 3d 920, 930–31 (S.D. Iowa 2023), app. dism’d as moot, 2024 U.S. 
App. LEXIS 2940 (8th Cir. Jan. 16, 2024). 
 82. See State and Local Governmental Relations, supra note 1, at 82; Hall, supra note 77, at 495; 
Couser v. Shelby County, 661 F. Supp. 3d 920, 930–31 (S.D. Iowa 2023), app. dism’d as moot, 2024 U.S. 
App. LEXIS 2940 (8th Cir. Jan. 16, 2024). 
 83. See generally Helton v. City of Burkburnett, 619 S.W.2d 23, 24 (Tex. App.—Fort Worth 1981, 
writ ref’d n.r.e.) (describing the city ordinance as requiring the operator to carry the minimum levels of 
insurance for property damage). 
 84. See id. (requiring the operator to also file a surety bond with the city under the ordinance). 
 85. See Town of Flower Mound v. EagleRidge Operating, LLC, 2019 Tex. App. LEXIS 7561, 2019 
WL 3955197 (Tex. App.—Ft. Worth Aug. 22, 2019, no pet.); Mid Gulf, Inc. v. Bishop 1992 U.S. Dist. 
LEXIS 14127, *7–8 (D. Kan. 1992) (limiting activities on a drill site between 8:00 PM and 8:00 AM). 
 86. Hall, supra note 77, at 491–92. 
 87. See BCCA Appeal Grp., Inc. v. City of Hou., 496 S.W.3d 1, 7–8 (Tex. 2016). 
 88. Gade v. Nat’l Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 98 (1992). 
 89. City of Laredo v. Laredo Merchs. Ass’n, 550 S.W.3d 586, 593–94 (Tex. 2018). 
 90. LA. REV. STAT. ANN. § 30:28(F) (denying all agencies and municipalities authority to prohibit 
or interfere with operators drilling test wells). 
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of this article shall supersede all local laws or ordinances relating to the 
regulation of the oil, gas and solution mining industries; but shall not 
supersede local government jurisdiction over local roads or the rights of local 
governments under the real property tax law.”91 This is an example of partial 
express preemption because, on its face, the statute authorizes the local 
governmental unit to continue regulating local roads and imposing real 
property taxes on oil and gas operations.92 

Another type of partial express preemption is reflected in statutes that 
define preempted areas or fields of regulation while leaving others within the 
authority of the local governmental unit.93 The Railroad Commission of 
Texas’s (Railroad Commission) authority to regulate salt dome storage 
facilities is an example of this type of preemption.94 The statute provides in 
part: 
 

(a) This chapter does not reduce, limit, or impair the authority provided by 
  law to any municipality except as provided by Subsection (b) of this 
  section. 
(b) A municipality or county may not adopt or enforce an ordinance or 
  other regulation that establishes safety standards or practices applicable 
  to hazardous liquid salt formation storage facilities that are subject to 
  regulation by federal or state law. 
(c) “Safety standards or practices” means any regulation of an activity or 
  facility covered by this chapter or that is incompatible with the safety 
  standards or practices enacted or adopted by federal or state  
  government pursuant to the [Hazardous Liquid Pipeline Safety Act of 
  1979, as amended].95 

 
This type of express preemption usually includes a statement that local 
governmental regulation is not preempted except where the statute expressly 
provides.96 The converse situation is also prevalent, where the statute 
contains a statement that the state has preempted all regulation but then 
provides a list of exceptions.97 Cases involving express preemption typically 
require the court to interpret the statute’s express provisions.98 In the example 
given above, interpretive discretion is limited because the legislature clearly 

 
 91. N.Y. ENV’T CONSERV. LAW. § 23–0303(2). Notwithstanding that seemingly clear language, the 
court held that section 23–0303(2) did not preempt a sub-state unit ordinance prohibiting all oil and gas 
drilling operations. Matter of Wallach v. Town of Dryden, 16 N.E.3d 1188, 1203 (N.Y. App. 2014). 
 92. Wallach, 16 N.E.3d at 1197. 
 93. See City of Mont Belvieu v. Enter. Products Operating, LP, 222 S.W.3d 515, 521 (Tex. App.—
Houston [14th Dist.] 2007, no pet.). 
 94. See TEX. NAT. RES. CODE § 211.002. 
 95. Id.; see City of Mont Belvieu, 222 S.W.3d at 521. 
 96. See TEX. NAT. RES. CODE § 211.002; see also TEX. NAT. RES. CODE § 1.003 (discussing 
preemption generally). 
 97. TEX. NAT. RES. CODE § 81.0523; Pooling and Unitization, supra note 1, § 4.05(2)(b)(xvi). 
 98. Pooling and Unitization, supra note 1, § 4.05(2)(b)(xvi). 
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defined which “safety standards or practices” are preempted.99 In this 
author’s opinion, express preemption is the preferred method for invoking 
the state’s preemption power. The other types of preemption essentially 
require the judicial branch to balance a host of public policy objectives to 
determine whether preemption existed when the legislature has not so 
expressly stated.100 

The second type of preemption is implied preemption which 
encompasses implied preemption by conflict, sometimes referred to as 
conflict preemption and implied preemption by the occupation of the field, 
sometimes referred to as field preemption.101 The Texas Constitution 
mandates that courts make that determination because “no . . . ordinance . . . 
shall contain any provision inconsistent with the Constitution of the State, or 
of the general laws enacted by the Legislature of this State.”102 Any type of 
preemptible home-rule regime will necessarily engender the application of 
the implied preemption by conflict doctrine.103 Obviously, in this type of 
case, the courts must determine whether there is a conflict or an inconsistency 
between a state statute and a local governmental ordinance.104 Unfortunately, 
even where the court applies a reasonably clear test, as in Texas, the results 
are difficult to predict.105 Duplicative regulatory schemes do not necessarily 
create a conflict or inconsistency.106 An old aphorism that the courts applied 
in implied preemption by conflict cases is that: “where a local ordinance 
prohibits an act that a state statute permits, or permits an act that a state statute 
prohibits” there is a conflict.107 This aphorism, however, can quickly 
deteriorate into a semantic game.108 A factor that sometimes may be critical 
in determining whether a conflict exists is whether the local governmental 
ordinance prohibits a particular use or merely regulates it independently of 
the state regulatory system.109 

Courts also invalidate ordinances applying the field preemption 
doctrine.110 This doctrine requires the court to answer two, sometimes 
difficult, questions: (1), what field has allegedly been occupied, and (2), is 
the state regulatory scheme so pervasive within the defined field—
determined qualitatively or quantitatively—as to imply a legislative intent to 

 
 99. See City of Mont Belvieu, 222 S.W.3d at 521. 
 100. See BCCA Appeal Grp., Inc. v. City of Hou., 496 S.W.3d 1, 7 (Tex. 2016). 
 101. See generally Gade Nat’l Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 98 (1992) (defining implied 
preemption by conflict). 
 102. TEX. CONST., art. XI, § 5. 
 103. See BCCA Appeal Grp., Inc., 496 S.W.3d at 7. 
 104. See id. at 7–8, 19. 
 105. See In re Sanchez, 81 S.W.3d 794, 796 (Tex. 2002). 
 106. See id. at 796–97. 
 107. REYNOLDS, supra note 6, at 128. 
 108. Id. at 128–30 (providing examples of the aphorism being applied). 
 109. See id. 
 110. Arizona v. U.S., 567 U.S. 387 (2012). 
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preempt local governmental regulation?111 The field’s definition will impact 
the ultimate preemption decision.112 The narrower the field, the more likely 
it is that the court will find field preemption.113 While one might think that in 
most oil-and-gas producing states, where there is extensive state regulation 
of oil and gas activities or operations, the field would be occupied, but the 
jurisprudence belies such a result For example, in both Oklahoma and Texas, 
the courts have historically rejected assertions that state legislative and 
administrative regulations have occupied the field of oil and gas 
operations.114 Because it involves judicial intrusion into the relationship 
between states and their local governmental units, many courts hesitate to 
find field preemption, although in several states, such as California, the 
doctrine is applied somewhat more frequently.115 
 

B. Texas Preemption Cases 
 

Early Texas Supreme Court opinions on preemption did not clearly 
segregate preemption jurisprudence into express, conflict, and field 
preemption categories, but instead recognized both express and implied 
preemption.116 For example, in Glass v. Smith, the Court asked whether an 
initiative ordinance passed by the citizens of Fort Worth could regulate the 
hiring and firing of police and fire personnel: 
  

Has the subject matter of the proposed ordinance been withdrawn, expressly 
or by necessary implication, by either the general law or the city charter, 
from the field in which the initiatory process is operative? Petitioners do not 
contend that there is any general [prohibition] . . . expressly providing that 
ordinances of the type here involved may not be adopted by the people.117 

 
The Court is recognizing that a local governmental ordinance may be 

preempted by either express preemption or field preemption.118 Glass also 
reflects the general methodology that courts use in cases of implied 
preemption, which is to analyze the language of the state statute to divine the 
legislative intent to either occupy the field or set up a conflict situation.119 

 
 111. See N.J. Realtors v. Twp. of Berkley, 322 A.3d 110, 122–23 (N.J. Super. Ct. App. Div. 2024). 
 112. See City of Brookside Vill. v. Comeau, 633 S.W.2d 790, 796 (Tex. 1982). 
 113. See City of Richardson v. Responsible Dog Owners of Tex., 794 S.W.2d 17, 19 (Tex. 1990) 
(finding that the narrow statute did not conflict with the broad ordinance, so there was no preemption). 
 114. Gant v. Okla. City, 6 P.2d 1065, 1069–70 (Okla. 1931); Klepak v. Humble Oil & Refin. Co., 
177 S.W.2d 215, 218 (Tex. App.—Galveston 1944, writ ref’d w.o.m.). 
 115. See Baron v. City of L.A., 469 P.2d 353, 355 (Cal. 1970). 
 116. See Glass v. Smith, 244 S.W.2d 645, 649–50 (Tex. 1951). 
 117. Id. at 650. In Texas and many other states, civil and other public employment matters have been 
the subject matter of a lot of preemption cases. See also City of Sweetwater v. Geron, 380 S.W.2d 550 
(Tex. 1964). 
 118. See Glass, 244 S.W.2d at 647. 
 119. See id. at 652. 
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The Glass Court does not contain citations to any earlier Texas Supreme 
Court cases dealing with express or field preemption.120 The opinion also 
reflects the type of uncertainty that exists in field preemption cases, because 
it was a 5–4 decision with the two opinions reaching two different 
interpretational results from the same statutory language.121 

In Sweetwater v. Geron,122 another public employment case, the Court 
is again faced with the field preemption doctrine because there was no state 
statute dealing with the issue of maximum age limits for classified 
employees, while the City ordinance placed maximum age limits on such 
employees.123 While citing Glass for the proposition that the State Legislature 
has the power to “withdraw” all legislative authority in matters relating to 
classified employees through field preemption, the court added the following 
language that seemingly creates a strong presumption against finding 
express, field, or conflict preemption: “although the broad powers granted to 
home rule cities . . . may be limited by acts of the Legislature, it seems that 
should the Legislature decide to exercise that authority, its intention to do so 
should appear with unmistakable clarity.”124 In this author’s opinion, the 
Sweetwater court is correct in trying to limit judicial intervention in 
preemption decisions outside of the context of express preemption.125 The 
“unmistakable clarity” standard would appear to create a substantial hurdle 
for a party asserting preemption.126 As subsequent decisions show; however, 
while the “unmistakable clarity” test has been applied in most preemption 
cases, the Texas Supreme Court has found local governmental ordinances 
preempted in situations other than express preemption.127 

This limiting interpretation of any kind of implied preemption was 
emphasized in Lower Colorado River Authority v. City of San Marcos 
(LCRA).128 LCRA also involves implied preemption since there was no 
statute that expressly prohibited the City from setting electric rates.129 The 
majority opinion not only cited to Sweetwater for the “unmistakable clarity” 
test but also cited to Glass for the proposition that the statutory provisions 

 
 120. See id. at 647. 
 121. See id. 
 122. See Sweetwater v. Geron, 380 S.W.2d 550 (Tex. 1964). 
 123. See id. at 551. 
 124. Id. at 552 [emphasis added]. For other cases applying the “unmistakable clarity” standard, see In 
re Sanchez, 81 S.W.3d 794, 796 (Tex. 2002); Quick v. City of Austin, 7 S.W.3d 109, 122 (Tex. 1998); 
City of Coll. Station v. Turtle Rock Corp., 680 S.W.2d 802, 807 (Tex. 1984).  In all 3 cases the Texas 
Supreme Court found that there was no preemption. 
 125. See Sweetwater, 380 S.W.2d at 552. 
 126. See id. at 553. 
 127. See id. 
 128. See Lower Colo. River Auth. v. San Marcos, 523 S.W.2d 641 (Tex. 1975). LCRA is also an 
important decision in clearly stating that a home rule city, such as San Marcos, does not have to look to 
any statutory enabling act for it to have the power to legislate. Its power derives from the Texas 
Constitution and can only be limited by general law. LCRA was a 6–3 decision. 
 129. See id. at 645. 
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must show a “clear and compelling” legislative intent to preempt.130 LCRA 
clearly applies the unmistakable clarity and clear and compelling tests in the 
context of a conflict preemption case because the Court’s analysis of the 
statute and the ordinance is couched in phrases dealing with their alleged 
“conflict or inconsistency.”131 LCRA also emphasizes that preemption can be 
express or implied and that it is the court’s job to ascertain the intent of the 
Legislature in either situation.132 As noted above, in express preemption 
cases, the court should focus on the statutory language to see if the 
Legislature has evinced a clear intent to preempt.133 In conflict preemption 
cases, the focus should be on the relationship between the state statute and/or 
regulation and the local ordinance, while in the field preemption case, the 
court should be focused on the state statutory language that first defines the 
field and secondly evinces an intent to “occupy” that field.134 

In Brookside Village v. Comeau,135 the Texas Supreme Court, in 
expressly discussing field preemption and implicitly discussing conflict 
preemption, noted that: “. . . local regulation, ancillary to and in harmony 
with the general scope and purpose of the state enactment, is acceptable.”136 
If only local ordinances that are in harmony with the state statute or statutes 
will not be preempted, that will substantially limit the powers of local 
governmental units.137 It should be noted that Brookside Village was a 
general law city, which did possess; however, the power to engage in land 
use regulation of manufactured homes under a general enabling act 
authorizing general law cities to engage in police power regulation.138 

In the next Texas Supreme Court opinion on preemption, the Court once 
again returned to the position that courts should not easily find either field or 
conflict preemption, although again, as in earlier cases, the Court did not 
clearly distinguish between those two types of preemption.139 That is not 
surprising given the Texas home rule provision, which clearly states that local 
governmental legislation may not be inconsistent with state statutes.140 In 
City of Richardson v. Responsible Dog Owners of Texas, the issue was 
whether a Texas Penal Code provision preempted the City’s ordinance 

 
 130. See id. 
 131. See id. at 646; Trinity River Auth. v. Tex. Water Rights Comm’n, 481 S.W.2d 192 (Tex. App.—
Austin 1972, writ ref’d n.r.e.) (expressing a similar stance as LCRA). The three judge dissenting opinion 
in LCRA, which included Justices McGee, Daniel, and Greenhill, would have found an inconsistency 
between the statute authorizing LCRA to set its electric rates and the city ordinance setting the electric 
rates for its citizens. 
 132. See Lower Colo. River Auth., 523 S.W.2d at 645. 
 133. See id. at 644. 
 134. See id. at 645. 
 135. See Brookside Vill. v. Comeau, 633 S.W.2d 790 (Tex. 1982). 
 136. Id. at 796. 
 137. See id. at 792. 
 138. See id. at 795. 
 139. See City of Richardson v. Responsible Dog Owners of Tex., 794 S.W.2d 17, 19 (Tex. 1990). 
 140. See id. 



148        TEXAS TECH JOURNAL OF THE ENERGY LAW PRACTITIONER [Vol. 5:131 
 
regulating dog ownership.141 Besides noting that a state statute’s mere entry 
into a field is insufficient to evince an intent to occupy the field, the Court 
then added that it is the court’s duty to apply a canon of statutory construction 
that favors “leaving both in effect,” if it is reasonable.142 Thus, the Court 
re-emphasized its earlier position that courts should apply both field and 
conflict preemption doctrines sparingly to invalidate local regulation.143 

Some three years later, the Texas Supreme Court again dealt with a 
preemption argument in Dallas Merchant’s & Concessionaires Ass’n v. City 
of Dallas.144 Unfortunately, the Court’s split opinion is not a model of clarity 
because there is language in the opinion suggesting that the case involves 
express, field, and conflict preemption.145 At the heart of the dispute was the 
City’s ordinance requiring businesses that sold alcoholic beverages to get a 
discretionary permit if they were located within 300 feet of areas zoned for 
various uses.146 The state statute had an express preemption provision stating 
that the Alcoholic Beverage Commission (TABC) had exclusive authority to 
regulate alcoholic beverages.147 Applying the unmistakable clarity test, the 
Texas Supreme Court determined that the legislative intent was clear that 
only the TABC had the power to regulate the sale of alcoholic beverages, 
which includes the location of such TABC-licensed operations.148 If express 
preemption was the rationale, the Court could simply have stated that 
“exclusive” means “exclusive.” In fact, however, the state statute only 
created a partial preemption of local governmental regulation since, under 
certain circumstances, local governments could impose setback and other 
requirements on TABC-licensed operators.149 But the majority opinion uses 
conflict preemption language to buttress its conclusion that the legislature 
clearly intended to preempt local governmental regulation.150 Where there is 
either total or partial express preemption, the sole focus is on what the statute 

 
 141. See id. 
 142. See id. The Court looked at Tex. Penal Code § 42.12, which was not restricted to dog ownership, 
and the city ordinance dealing solely with dog ownership. Id. The genesis of this canon of construction 
appears to be City of Beaumont v. Fall, 291 S.W. 202, 206 (Tex. [Comm’n Op.]1927). 
 143. See id. at 19. 
 144. See Dall. Merch.’s & Concessionaire’s Ass’n v. City of Dall., 852 S.W.2d 489, 490 (Tex. 1993). 
 145. See id. at 493. 
 146. See id. at 490. 
 147. See id. at 491. Section 109.57 has been subsequently amended to deal more expressly with the 
issue of applying zoning ordinances to businesses who have TABC permits to sell liquor. TEX. ALCO. 
BEV. CODE § 109.57; see also §§ 109.31–33 (describing other provisions where local government 
regulation may be authorized). 
 148. See Dall. Merch.’s, 852 S.W.2d at 493–94. 
 149. See id. at 492–93; TEX. ALCO. BEV. CODE §§ 109.57, 109.31, 109.33. Zoning ordinances enacted 
prior to June 1987 can continue under Section 109.57. TEX. ALCO. BEV. CODE § 109.57. Section 109.31 
allows home rule cities by charter provision to prohibit the sale of liquor in residential zones. TEX. ALCO. 
BEV. CODE § 109.31. Section 109.32 allows local governments by, charter or ordinance, to prohibit the 
sale of beer in residential zones, and Section 109.33 allows local governments to have a setback 
requirement of 300 feet from churches, schools, or public hospitals. TEX. ALCO. BEV. CODE §§ 109.32–
33. 
 150. Dall. Merch.’s, 852 S.W.2d at 493–94. 
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says.151 Where express preemption is not applicable, the focus shifts to 
comparing the state statute and the local ordinance to determine whether they 
are inconsistent or in conflict, or whether the legislature clearly intended for 
its statutory provisions to occupy the field.152 If there is express preemption 
of where alcoholic beverages can be sold, then any local ordinance regulating 
this is invalid.153 

The majority opinion follows a disturbing practice from the Court’s 
contract interpretation cases, namely the recitation of canons of construction 
or rules of statutory interpretation at the beginning of the opinion without any 
real guidance as to how those canons or rules informed the Court’s ultimate 
decision.154 The Court cited Comeau for the commingling of field and 
conflict preemption doctrines and concluded that field preemption will apply 
to the ordinance if it conflicts with the state statute, rather than saying that 
the ordinance will be preempted if it either encroaches upon a field occupied 
by the state or conflicts with a state statute.155 

The majority also cited City of Richardson for the proposition that field 
preemption should not apply merely because the legislature has enacted 
statutes dealing with the subject.156 The majority also applies the savings 
canon of construction and the unmistakable clarity standard, which clearly 
suggests that in close cases, preemption should not be found.157 The 
three-justice dissent emphasized these last two points in disagreeing that the 
state statute preempted Dallas’s attempt to protect its residential 
neighborhoods from the externalities that flow from having retail liquor sales 
near a residential area.158 The dissent applied the same cases as the majority 
but obviously reached a different result, which indicates the uncertainty 
caused by judicial actions seeking to divine legislative intent by reading 
between the lines.159 

The Texas Supreme Court in Southern Crushed Concrete, LLC v. City 
of Houston, again, conflated what should have been a straightforward express 
preemption case and the conflict preemption doctrine.160 A section of the 
Texas Clean Air Act (TCAA) states: “[a]n ordinance enacted by a 
municipality . . . may not make unlawful a condition or act approved or 
authorized under [the TCAA] or the [C]ommission’s rules or orders.”161 This 

 
 151. See id. at 491–92. 
 152. See id. 
 153. Id. at 492. 
 154. See id. at 491. 
 155. Id. (citing City of Brookside Vill. v. Comeau, 633 S.W.2d 790, 796 (Tex. 1982)). 
 156. Id. (citing City of Richardson v. Responsible Dog Owners of Tex., 794 S.W.2d 17, 19 (Tex. 
1990)). 
 157. Id. (citing City of Sweetwater v. Geron, 380 S.W.2d 550, 552 (Tex. 1964)). 
 158. Id. at 494. 
 159. Id. at 495–96. 
 160. See S. Crushed Concrete, LLC v. City of Hou., 398 S.W.3d 676, 679 (Tex. 2013). 
 161. Id. at 677 (quoting TEX. HEALTH & SAFETY CODE § 382.113(b)). 
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would seemingly preclude the City of Houston from denying a permit for the 
relocation of a concrete-crushing facility that had received the necessary state 
permits.162 Southern Crushed Concrete argued that a conflict preemption 
claim was more appropriate because the ordinance made unlawful an act that 
the statute authorized.163 The Court, somewhat summarily, found that the 
state statute expressly prohibited any city from passing an ordinance that 
“effectively moots” the state’s permitting decision.164 The Court did not say 
that under all statutes local governmental ordinances may not more 
restrictively regulate the same activity because it depends on the statute’s 
express language.165 

In BCCA Appeal Group, Inc. v. City of Houston, a second case involving 
other aspects of the TCAA, the Texas Supreme Court also found that the local 
regulation was preempted.166 Unlike the reasonably short opinion in Southern 
Crushed Concrete, the Texas Supreme Court went through an extensive 
statutory analysis of the TCAA and the Houston ordinances that were 
designed to replicate the TCAA standards while also providing for municipal 
registration and enforcement of those standards.167 The Court acknowledged 
both the unmistakable clarity standard and the canon of construction that 
favors finding that the ordinance and statute do not conflict.168 The Court also 
reaffirmed the view that merely enacting some state statutes does not trigger 
field preemption.169 While citing to the federal preemption doctrine—which 
clearly delineates between express, conflict, and field preemption—the Court 
refused to adopt that tri-partite approach.170 Instead, the Court applied a 
bi-partite analysis, based on language from LCRA, which lumps preemption 
into two categories: express and implied.171 The Court then added that 
whether preemption is express or implied depends on legislative intent.172 
While I agree that express preemption involves principles of statutory 
interpretation and divines legislative intent from the express language of the 
statute, both forms of implied preemption go beyond the express language to 

 
 162. Id. at 679. 
 163. Id. at 678. 
 164. Id. at 679. 
 165. See id. at 678–79. 
 166. BCCA Appeal Grp. v. City of Hou., 496 S.W.3d 1, 15, 21 (Tex. 2016). 
 167. See generally id. at 12–21 (discussing how the TCAA preempted the City’s enforcement and 
registration ordinances). 
 168. Id. at 7. 
 169. Id. 
 170. Id. at 7 n. 5 (citing Cipollone v. Liggett Grp., 505 U.S. 504, 516). The Court further noted that 
when Texas courts apply the federal preemption doctrine, the tri-partite approach is recognized and 
applied, but Texas preemption law is less fully developed. See BIC Pen Corp. v. Carter, 346 S.W.3d 533, 
537 (Tex. 2011). 
 171. See BCAA Appeal Grp., 496 S.W.3d at 7–8. 
 172. Id. at 7–8; see also Tyra v. City of Hou., 822 S.W.2d 626, 628 (Tex. 1991) (applying the “clear 
and unmistakable” standard regarding legislative intent.) One presumes that the “clear and unmistakable” 
standard is identical to the “unmistakable clarity” standard of earlier cases, id. 
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see if a conflict exists or a field has been occupied.173 After all, the legislature 
clearly has the power to define a conflict and to define a field, so implied 
preemption essentially tasks the Court with ascertaining intent that the 
legislature could have expressed but did not so express.174 

There were three different categories of regulation that the City 
attempted to impose upon facilities located within the City’s boundaries.175 
They involved enforcement, registration, and incorporation provisions.176 
After a lengthy analysis of multiple state statutory provisions relating to the 
TCAA and various enforcement statutes, the Court concluded that the 
legislature had spoken with unmistakable clarity in evincing an intent not to 
allow local governmental units to require facilities regulated under the TCAA 
to either register with the City or to be subject to City enforcement actions 
for violation of state standards.177 As to that portion of the ordinance, which 
essentially incorporated the state statutory and regulatory provisions into the 
City’s code of ordinances, the Court found no preemption.178 

The difficulty in applying these preemption rules in the context of 
statutes that are less than models of clarity is reflected in City of Laredo v. 
Laredo Merchants Association.179 The issue was one of express preemption 
involving the interpretation of a provision of the Texas Solid Waste Disposal 
Act that provided: “[a] local government . . . may not adopt an ordinance . . . 
to . . . prohibit or restrict, for solid waste management purposes, the sale or 
use of a container or package in a manner not authorized by state law.”180 The 
City of Laredo enacted an anti-litter ordinance that prohibited merchants 
from providing single- use plastic or paper bags.181 The Court reiterated three 
principles for preemption that would seemingly make it more difficult to find 
legislative intent to preempt. The first is that intent to preempt “must appear 
with unmistakable clarity.”182 The second is that “mere entry of the state into 
a field of legislation . . . does not automatically preempt that field from city 

 
 173. See generally BCAA Appeal Grp., 496 S.W.3d at 12–17 (looking beyond the statutory language 
to determine whether the ordinance conflicted with the state statute). 
 174. Id. at 8. 
 175. Id. at 6–7. 
 176. Id. 
 177. Id. at 24. 
 178. BCAA Appeal Grp., 496 S.W.3d at 21–25 (Unlike many other preemption cases, which have 
narrow majorities, BCCA was an 8-1 decision, and the dissenting justice only disagreed with the 
majority’s opinion on the enforcement power.). 
 179. City of Laredo v. Laredo Merchs. Ass’n, 550 S.W.3d 586 (Tex. 2018); see also City of 
Richardson v. Oncor Elec. Delivery Co., 539 S.W.3d 252 (Tex. 2018) (finding after reciting many of the 
same canons and rules as the other preemption cases, concluded that provisions of the Public Utility 
Regulation Act did not preempt a local governmental ordinance dealing with the issue of allocating the 
cost of relocating easements). 
 180. City of Laredo, 550 S.W.3d at 588 (quoting in part TEX. HEALTH & SAFETY CODE 
§ 361.096(a)(1)). 
 181. Id. at 589. 
 182. Id. at 593 (citing to Lower Colorado River Auth., 523 S.W.2d at 645, and Geron, 380 S.W.2d at 
552). 
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regulation.”183 The third is that: “local regulation, ancillary to and in harmony 
with the general scope of purpose of the state enactment, is acceptable.”184 
After reviewing the basic rules of preemption discussed in the earlier cases, 
the Court went out of its way to state that the wisdom of either the state statute 
or the municipal ordinance was outside the purview of the Court.185 Instead, 
the Court would have to ascertain the legislature’s intent not just from the 
express preemption statutory provision, but from a review of the entire 
statute, in this case, the Solid Waste Disposal Act. Divining a legislative 
intent that meets the unmistakable clarity standard should be difficult, but all 
nine justices agreed that even though the Act didn’t directly mention 
single-use bags of any variety and likewise did not define package or 
container, the antilitter ordinance was preempted.186 

While there have been several Texas Supreme Court opinions in the past 
decade that have touched upon the preemption issue, they essentially 
continue to apply the earlier cases and principles. For example, in City of 
Houston v. Houston Professional Fire Fighters’ Association,  the Court 
found that the enactment of a state procedure for determining firefighter 
compensation levels after a voluntary agreement could not be worked out 
preempted Houston’s charter provisions that set forth different standards for 
determining such compensation.187 Even though it might be possible for the 
state and local compensation methodologies to reach the same result, that 
would not save the charter provisions from conflicting with or being 
inconsistent with the state statute.188 

Texas’ jurisprudence on preemption is not difficult to understand. There 
are two kinds of preemption, express and implied.189 Both types of 
preemption entail the ascertainment of legislative intent to preempt, which 
must be expressed with unmistakable clarity.190 Likewise, a court should 
attempt to interpret the allegedly conflicting statutes and ordinances so that 
both can be given effect.191 Notwithstanding all of these hurdles to a finding 
of express or implied preemption, the Texas Supreme Court has found under 
various types of statutes that preemption was intended. This somewhat 

 
 183. Id. (citing Comeau, 633 S.W.2d at 796). 
 184. Id. 
 185. Id. at 598. 
 186. Id. at 593–98. 
 187. City of Hou. v. Hou. Pro. Fire Fighters’ Ass’n, 664 S.W.3d 790, 807 (Tex. 2023). 
 188. Id. at 805–06. See also, Elliott v. City of College Station, 717 S.W.3d 888 (Tex. 2025); Abbott 
v. Harris County, 672 S.W.3d 1 (Tex. 2023) (holding that executive orders are equivalent to state statutes 
in terms of preemption analysis); Powell v. City of Houston, 628 S.W.3d 838 (Tex. 2021). 
 189. See discussion supra Section IV.A (discussing the two types of preemption and giving examples 
for each). 
 190. See discussion supra Section IV.B (discussing the “unmistakable clarity” test and its application 
in Texas preemption cases). 
 191. See discussion supra Section IV.B (discussing a court’s duty to interpret statutes in preemption 
cases to determine legislative intent). 
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inconsistent approach to preemption is reflected in the following excerpt 
from a Court of Appeals opinion: 

The City . . . is a home-rule city, deriving its power from article XI, section 
5 of the Texas constitution. As a home-rule city, the City has the full power 
of self-government and looks to the Legislature not for grants of power, but 
only for limits on its powers. But a home-rule city cannot enact an ordinance 
containing a provision inconsistent with Texas’s constitution of general 
laws. A home-rule city ordinance is unenforceable to the extent that it is 
inconsistent with a state statute preempting that particular subject matter. 

The Legislature may preempt a subject matter normally within a 
home-rule city’s broad powers only if it does so with “unmistakable 
clarity.” Simply because the Legislature has enacted a law addressing some 
particular topic does not automatically result in complete preemption. But 
local regulation is “acceptable” if it is ‘ancillary to and in harmony with the 
general scope and purpose of the state enactment. “Absent an express 
limitation, if the general law and local regulation can coexist peacefully 
without stepping on each other’s toes, both will be given effect or the latter 
will be invalid only to the extent of any inconsistency.” We look to see 
whether the Legislature expressed its preemptive intent through clear and 
unmistakable statutory language.192 [citations and quotes omitted] 

C. Texas Express Preemption Statutes Relating to Oil and Gas 
 

Prior to 2015, there were no Texas statutes specifically dealing with 
local regulation of oil and gas operations.193 As noted in the subsection that 
follows, however, local regulation of oil and gas operations has been 
occurring since the 1930s.194 The catalyst for the change was triggered in 
2014, when several citizens and non-governmental organizations sought to 
have the Denton City Council enact a regulatory ordinance regarding 

 
 192. City of Fort Worth v. Rylie, 563 S.W.3d 346 (Tex. App.—Ft. Worth 2018), rev’d on other 
grounds, 602 S.W.3d 459 (Tex. 2020). 
 193. To contrast, in Oklahoma from 1935 to 2015, 52 OKLA. STAT. ANN. § 137 provided in part: 
Nothing in this Act is intended to limit or restrict the rights of cities and towns’ governmental corporate 
powers to prevent oil or gas drilling therein, nor under its police powers to provide its own rules and 
regulations . . . In 2015, 52 OKLA. STAT. ANN. § 137.1 was enacted that provides in part: “A municipality, 
county, or other political subdivision may enact reasonable ordinances, rules, and regulations concerning 
road use, traffic, noise, and odors incidental to oil and gas operations . . . provided such ordinances, rules 
and regulations are not inconsistent with any regulation established by Title 52 of the Oklahoma Statutes 
or the Corporation Commission. A municipality, county, or other political subdivision may also establish 
reasonable setbacks and fencing requirements . . . but may not effectively prohibit or ban any oil and gas 
operations, including oil and gas exploration, drilling, fracture stimulation, completion, production, 
maintenance, plugging and abandonment, produced water disposal, secondary recovery operations, flow 
and gathering lines or pipeline infrastructure. All other regulations of oil and gas operations shall be 
subject to the exclusive jurisdiction of the Corporation Commission . . .” 
 194. See discussion infra IV (describing the caselaw dealing with local governmental regulation of 
oil and gas operations in Texas). 
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hydraulic fracturing operations.195 In November 2014, the voters of the City 
of Denton enacted through the initiative process an ordinance that essentially 
prohibited hydraulic fracturing operations.196 Shortly thereafter, the Texas 
legislature reacted with the drafting of what is referred to as H.B. 40, although 
a similar bill was also introduced into the Texas Senate.197 H.B. 40 was 
passed by both houses of the State Legislature and signed into law by the 
governor with an effective date of May 18, 2015.198 H.B. 40 was codified into 
the Natural Resources Code as Section 81.0523.199 

The structure of Section 81.0523 is not unlike a number of other 
provisions that are designed to provide for express partial preemption of local 
governmental powers. Section 81.0523 contains a clear statement of express 
and total preemption for an “oil and gas operation.”200 It then defines what 
constitutes oil and gas operations in reasonably broad terms.201 Had it done 
nothing more, all local governmental units would have lost their ability to 
regulate in any manner oil and gas operations. But the legislature then returns 
to local governments a portion of the regulatory power which it has just 
stripped from them, using the following language: 
 

. . . a municipality may enact, amend, or enforce an ordinance or other 
measure that: 
(1) regulates only above ground activity related to an oil and gas operation 
  . . . including a regulation governing fire and emergency response, 
  traffic, lights, or noise, or imposing notice or reasonably setback 
  requirements; 
(2) is commercially reasonable; 
(3) does not effectively prohibit an oil and gas operation conducted by a 
  reasonably prudent operator; and 
(4) is not otherwise preempted by state or federal law.202 

 
Section 81.0523(a) provides the following definition for the term 

“commercially reasonable.” It states: 
 

 
 195. The history and background of the Denton ordinance are reviewed from two different 
perspectives in William Kroger, et al, Texas House Bill 40, Texas Cities’ Attempts to Ban Hydraulic 
Fracturing, 67 INST. ON OIL & GAS L. 91 (2016), and Jeff Lam, Bringing a Gun to a Knife Fight: Texas 
H.B. 40 and Local Regulation of Oil and Gas Operations, 54 HOUS. L. REV. 545 (2016). 
 196. Lam, supra note 195, at 548–49. 
 197. See id. at 554. See also H.B. 40, 84th Leg. Reg. Sess. (Tex. 2015). 
 198. See Lam, supra note 195, at 554; see also TEX. NAT. RES. CODE § 81.0523. 
 199. TEX. NAT. RES. CODE § 81.0523. 
 200. Id. § 81.0523(b). 
 201. Id. § 81.0523(a)(2); see also City of Port Arthur v. Thomas, 659 S.W.3d 96 (Tex. App.—
Beaumont 2022, no pet.) (finding that the trucking of drilling mud from wells to a surface disposal site 
for disposal fit within the definition of an “oil and gas operation”). 
 202. TEX. NAT. RES. CODE § 81.0523(c). 



2026]     STATE PREEMPTION OF LOCAL GOVERNMENTAL ORDINANCES  155 
 

(1) “Commercially reasonable” means a condition that would allow a 
reasonably prudent operator to fully, effectively, and economically exploit, 
develop, produce, process, and transport oil and gas, as determined based 
on the objective standard of a reasonably prudent operator and not on an 
individualized assessment of an actual operator’s capacity to act.203 

 
Section 81.0523(d) also creates a presumption of compliance with the 
commercially reasonable standard for ordinances that have been in existence 
for at least five years, where oil and gas operations have been undertaken 
under the auspices of the ordinance.204 

In City of Port Arthur v. Thomas,205 the court applied the express and 
partial preemption statute to a claim being made by a landowner who was 
using his land for “land farming” by trucking drilling mud onto his land for 
surface disposal.206 The City had sent the owner a “cease and desist” letter 
relating to the owner’s use of heavy trucks on a residential street to access 
his land.207 The City had enacted an ordinance many years prior to the 
owner’s activities that allowed it to designate streets for residential use only, 
which would trigger a permit requirement for the use of such streets by heavy 
trucks.208 The court said that it needed to ask itself two questions in order to 
determine if the local governmental action was not preempted: “(1) whether 
the City’s ordinance and its enforcement are ‘commercially reasonable’ and 
(2) whether Thomas [owner] acted as a ‘reasonably prudent operator’ of his 
landfarm.”209 

While the statute itself says that the actions of the oil and gas operator 
should not be based on its individualized condition, the determination of what 
is commercially reasonable is a fact-intensive inquiry, as is evident from the 
type of evidence adduced by the owner and the City in this case.210 Since the 
trial court had granted the City’s plea to the jurisdiction, the Court of Appeals 
was primarily concerned with whether there were unresolved factual issues 
relating to the two questions that needed to be answered to determine if 

 
 203. TEX. NAT. RES. CODE § 81.0523(a)(1). 
 204. Id. § 81.0523(d). 
 205. See City of Port Arthur v. Thomas, 659 S.W.3d 96 (Tex. App.—Beaumont 2022, no pet.). In 
North Texas Natural Select Material, LLC v. City of Denison, 2024 U.S. Dist. LEXIS 198141, 2024 WL 
4646982 (E.D. Tex. Oct. 31, 2024), one of the plaintiff’s claims was that the City’s placement of a “no 
trucks” sign pursuant to an ordinance prohibiting commercial trucks over 18,000 pounds on 
non-designated streets was preempted under Section 81.0523. The federal court dismissed several other 
putative federal claims and then remanded the matter back to the state court. 
 206. See Port Arthur, 659 S.W.3d at 104. 
 207. See id. 
 208. See id. 
 209. See id. at 109. 
 210. See id. 
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preemption applied.211 These issues were further fleshed out in a series of 
related Federal court opinions dealing with the City’s actions.212 

In Thomas v. City of Port Arthur,213 the District Court was faced with 
dual motions for summary judgment relating to the same issues raised in the 
state court proceedings.214 The context in which the District Court was 
operating dealt with whether the City Public Works Director was engaged in 
an ultra vires act, which would trigger an exception to the application of the 
governmental immunity doctrine.215 One of the ways that the Director could 
act in an ultra vires manner would be if she acted in conflict with a state 
statutory or regulatory mandate.216 As to the Director’s interpretation of the 
three relevant City ordinances, the court found that the Director was not 
acting ultra vires and thus enjoyed governmental immunity on those 
claims.217 But one way a municipal employee may act in an ultra vires 
manner is by acting in conflict with a state statute.218 Since Section 81.0523 
preempts various types of local governmental regulatory powers, if the 
Director were applying the ordinances in a way that conflicted with the 
express preemption language, the Director would lose her governmental 
immunity.219 Section 81.0523(c) provides an avenue for municipal regulation 
that would not be preempted.220 Since the determination of whether the City 
ordinances met the commercially reasonable standard and the reasonably 
prudent operator standard raises substantial questions of fact that cannot be 
resolved on competing motions for summary judgment, the court denies in 
part the City’s motion for summary judgment.221 

The court identifies a number of factual allegations raised by the 
plaintiff to determine if the Section 81.0523(c) preemption exception applies. 
The first is whether the plaintiff has alternative means of accessing his 
land.222 If the residential street is the “only safe access point” to the plaintiff’s 
oil and gas operations (land farming), then it is likely that prohibiting such 

 
 211. See id. 
 212. See generally City of Port Arthur v. Thomas, 655 S.W.3d 16 (Tex. App.—Beaumont, no pet.) 
(explaining issues related to actions by the City). 
 213. See Thomas v. City of Port Arthur, 2025 U.S. Dist. LEXIS 54646, 2025 WL 904395 (E.D. Tex. 
Mar. 25, 2025). In an earlier iteration, the District Court denied the City’s Daubert motion seeking to 
disqualify an expert that was proffered by the plaintiffs. See id. 
 214. The District Court identified the two City ordinances as 106–07 and 106–08, along with 
ordinance 106-41(b)(13), which allows certain types of vehicles to use residential streets “for purposes of 
routine commerce” as the relevant ordinances; see Thomas, 2025 U.S. Dist. LEXIS 54646, at *32–33. 
 215. The plaintiff was challenging the manner in which the ordinances were interpreted and applied, 
not the validity of the ordinances vel non. See City of El Paso v. Heinrich, 284 S.W.3d 366, 372–73 (Tex. 
2009). 
 216. See Thomas, 2025 U.S. Dist. LEXIS 54646, at *32–33. 
 217. See id. at *21. 
 218. See id. at *26. 
 219. See id. at *41–42. 
 220. See id. at *36. 
 221. Id. 
 222. See id. at *4. 
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access does not meet the commercially reasonable standard.223 The second is 
whether the regulatory process, including the need to file applications to use 
the residential street, interferes with the plaintiff’s right to “fully, effectively, 
and economically” use his property for oil and gas operations.224 The longer 
the regulatory delays, the more likely that the Section 81.0523 (c) exception 
will not apply.225 A third may be the imposition of conditions by the City if 
it does allow the plaintiff to use the residential street for heavy trucks.226 
Finally, the court also notes the kind of evidence that needs to be adduced to 
determine if the plaintiff is acting as a reasonably prudent operator, such as 
whether such an operator would use the tract for land farming purposes, the 
zoning classification for the impacted parcel, the history of the use of the 
parcel and the history of the use of the residential street.227 Thus, 
notwithstanding the language of Section 81.0523 that says that ad hoc, 
fact-based individual decisions should not be applied in a preemption setting, 
the District Court is basically saying that such procedures must be followed 
in order to determine if the local ordinance or decision has been preempted.228 

In Town of Flower Mound v. EagleRidge Operating, LLC,229 an oil and 
gas operator challenged the validity of a town ordinance that restricted the 
hours in which oil and gas operations could take place, including site 
preparation and drilling, and provided for a variance mechanism.230 After 
several years of compliance with the restrictions in its wastewater/produced 
water disposal operations, an operator challenged both the ordinance and the 
variance denial decisions that had been issued by the relevant town 
administrative body.231 One of the operator’s claims was that Section 81.0523 
preempted the town ordinance.232 The town then issued a citation when the 
operator hauled wastewater in violation of the hour and day restrictions.233 
The Court of Appeals did not get to the preemption issue because it 
determined that the trial court lacked subject-matter jurisdiction to grant the 
operator’s motion for summary judgment.234 For a trial court to have subject-
matter jurisdiction over a penal ordinance, the party seeking relief must 
establish that: “(1) the ordinance is unconstitutional or otherwise void, and 

 
 223. See id. at *34. 
 224. See id. at *36. 
 225. See id. at *38. 
 226. See id. 
 227. Id. at *36–41. 
 228. See id. at *50–51. 
 229. Town of Flower Mound v. EagleRidge Operating, LLC, 2019 Tex. App. LEXIS 7561, 2019 WL 
3955197 (Tex. App.—Ft. Worth Aug. 22, 2019, no pet.) (Flower Mound was distinguished in Tex. 
Propane Gas Ass’n v. City of Hous., 622 S.W.3d 791 (Tex. 2021), where the court found that the City’s 
ordinance relating to propane storage was civil, not penal, in nature). 
 230. Flower Mound, 2019 LEXIS 7561, at *3. 
 231. Id. at *3–4. 
 232. Id. at *4. 
 233. Id. at *4–5. 
 234. Id. at *5–6. 
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(2) enforcement of the ordinance will result in an irreparable injury to vested 
property rights.”235 The court initially found that the ordinance is penal in 
nature because its objective was to redress a public, not a private, wrong.236 
Then it found that the operator could not show that its alleged injury could 
not be adequately addressed through a damages remedy, so that there was no 
irreparable harm.237 Since there was no subject-matter jurisdiction, the 
temporary injunction was dissolved.238 

Overall, Section 81.0523 takes the courts out of the implied preemption 
business insofar as prohibitory ordinances are involved.239 However, the 
courts have not been deprived of their power to find that individual 
ordinances are expressly preempted, should they fail to meet the statutory 
requirements for local regulation to exist.240 For example, the Port Arthur 
case is symbolic of the ad hoc decision-making that will be commonplace in 
cases involving local regulation of oil and gas operations.241 If the statutory 
presumption of reasonableness does not apply, case-by-case adjudication of 
what is commercially reasonable and what a reasonably prudent operator 
would do will be the future path for preemption analysis.242 The conflict and 
field preemption doctrines should not be applied under Section 81.0523 as 
the Legislature has expressly, but partially, preempted local governmental 
regulation of oil and gas operations.243 

In 2023, the Legislature enacted the “Texas Regulatory Consistency 
Act,” also known as H.B. 2127 [hereinafter TRCA], which purports to 
fundamentally change the relationship between state and local government 
that had existed after the enactment of the Home Rule Amendment.244 The 
purpose of the TRCA is to “provide statewide consistency by returning 
sovereign regulatory powers to the state where those powers belong in 
accordance with Section 5, Article 11, Texas Constitution.”245 The TRCA 
added the following provision to the Natural Resources Code: 
 

Unless expressly authorized by another statute, a municipality or county 
may not adopt, enforce, or maintain an ordinance, order, or rule regulating 
in a field of regulation that is occupied by a provision of this code.  An 

 
 235. Id. at *6-7 (citing Tex. Educ. Agency v. Leeper, 893 S.W.2d 432, 441 (Tex. 1994)). 
 236. Id. at *9. 
 237. Id. at *9–10. 
 238. Id. 
 239. TEX. NAT. RES. CODE § 81.0523. 
 240. Id. 
 241. Thomas, 659 S.W.3d 96 (Tex. App.—Beaumont 2022, no pet.). 
 242. Id. 
 243. TEX. NAT. RES. CODE § 81.0523. 
 244. H.B. 2127, 88th Leg., Reg. Sess. (Tex. 2023).  The TRCA has been called the “Death Star Law” 
by its critics. See also Rupe v. City of Jacksboro, 2024 U.S. Dist. LEXIS 132492, at*31, 2024 WL 
3559777 (N.D. Tex. May 1, 2024). 
 245. H.B. 2127, 88th Leg., Reg. Sess., § 3 (Tex. 2023). 
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ordinance, order, or rule that violates this section is void, unenforceable, 
and inconsistent with this code.246 

 
Similar language was added to the Agriculture Code, Business & Commerce 
Code, Finance Code, Insurance Code, Labor Code, Local Government Code, 
Occupations Code, and Property Code.247 

From a local governmental perspective, the TRCA makes it very risky 
to engage in the regulation of any subject-matter area/field that is covered by 
any provision of the Natural Resources Code. This is because the TRCA 
provides for an express, but limited, waiver of governmental immunity, 
encompassing actions seeking declaratory or injunctive relief and costs and 
attorneys’ fees.248 The TRCA imposes upon a party asserting a preemption 
claim a jurisdictional requirement to provide a notice to the local government 
at least three months prior to any judicial filing that identifies the injury 
claimed and the ordinance, order, or rule that is the alleged cause of the 
injury.249 

The validity of the TRCA has been challenged by several cities, which 
led to a trial court judgment finding that the TRCA was unconstitutional.250 
In an opinion issued on July 18, 2025, the Austin Court of Appeals dismissed 
the challenges because the parties lacked standing to challenge on a facial, or 
as applied basis, the constitutionality of the TRCA.251 The Texas 
jurisprudence on standing derives from the separation of powers doctrine and 
mirrors the federal court’s view of standing.252 To paraphrase the court, a 
party must show that it suffered an injury in fact, which is concrete, 
particularized, and actual or imminent.253 Secondly, the party must show a 
causal connection between the injury and the conduct, which entails the 
notion that the injury is “fairly traceable” to the conduct.254 Thirdly, the party 
must show that the injury is likely to occur, not merely speculative.255 The 

 
 246. TEX. NAT. RES. CODE § 1.003. 
 247. H.B. 2127, 88th Leg., Reg. Sess., §§ 7–15 (Tex. 2023) (a number of the other codes had specific 
carve-outs for certain types of regulations that would not be preempted; however, the Natural Resource 
Code amendment did not contain such a carve-out.); See, e.g., id. § 14 (taking the local regulation of 
massage parlors outside of the preemptive sweep of the TRCA). 
 248. H.B. 2127, 88th Leg., Reg. Sess., § 7, codified at TEX CIV. PRAC. & REM. CODE §§ 102A.001–
.006. 
 249. TEX. CIV. PRAC. & REM. CODE § 102A.005 (failure to comply with the three month notice 
requirement led to the dismissal of plaintiff’s TRCA claim in Rupe v. City of Jacksboro, 2024 U.S. Dist. 
LEXIS 131422, 2024 WL 3535119 (N.D. Tex. July 15, 2024)). 
 250. See City of Hou. v. Texas, No. D–I–G–N–23–003474, 2023 WL 5618634 (345th Dist. Ct., Travis 
County, Tex. Aug. 30, 2023), app. filed Case # 03–23–00531–CV (3rd Ct. of App.). 
 251. Texas v. City of Hou., 2025 Tex. App. LEXIS 5107, 2025 WL 2014935 (Tex. App.—Austin 
July 18, 2025). 
 252. Id. at *8–9 (the Austin Court of Appeals relies in part on In re Abbott, 601 S.W.3 802 (Tex. 
2020), which itself cites to, and relies on, Lujan v. Defenders of Wildlife, 403 U.S. 555 (1992)). 
 253. Id. 
 254. Id. 
 255. Id. 
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court found that the cities did not allege an injury in fact in their pleadings, 
even though they made both an as-applied and facial constitutional 
challenge.256 The court stated: “. . . to prevail on the facial challenge, the 
plaintiff must first prevail on the as-applied challenge—and thereby show 
that the statute is unconstitutional in all its applications for the same reason 
it is unconstitutional in its particular application to the plaintiff.”257 The court 
notes that the cities’ claims fall into two categories: “(1) challenges based on 
the Act’s alleged violation of some version of the Cities’ right to adopt, 
enforce and maintain local laws, and (2) challenges based on the Act’s 
alleged violation of some version of the Cities’ right to fair notice, of which 
local laws are preempted.”258 Two of the three cities did not allege that any 
particular ordinance had been preempted, while Houston’s proffered example 
relating to their “pay-or-play” ordinance requiring city contractors to either 
have workers insurance, or pay into a fund designed to deal with uninsured 
city residents, was too speculative to give them standing.259 

While it is possible for the cities to replead such claims to assert the 
requisite injury in fact, the Court of Appeals determined that the cities cannot 
plead themselves out of the “traceability” requirement for standing since the 
mere act of passing a statute that is allegedly unconstitutional does not make 
the State a proper defendant.260 For the State to be a proper defendant, there 
must exist an enforcement connection between the challenged provisions and 
the State itself.261 Since the TRCA contains a provision allowing private party 
enforcement of the preemption mandate, the cities cannot show that the State 
or a state entity will seek to enforce the TRCA mandate in the future.262 Such 
a claim would be too speculative to support a finding that the cities have 
standing to sue.263 

When it comes to the traditional areas of local governmental regulation 
of oil and gas operations, the first phrase of TEX. NAT. RES. CODE § 1.003 
may insulate local governments from preemption-based litigation because, 
under Section 81.0523, certain types of local governmental regulation are 
allowed if they meet the dual tests of commercial reasonableness and prudent 
operation.264 Where, however, a local governmental unit is dealing with other 
sections of the Natural Resources Code that do not have a specific carve-out 
for local regulation, then the sweeping preemptive scope of Section 1.003 

 
 256. Id. 
 257. Id. at *11. 
 258. Id. at *13–14 (discussing the cities’ argument that TEX. CONST. art. XI, § 5 gives cities the right 
to enact any ordinance that is not in conflict with the state constitution or statutes, which would seemingly 
not allow preemption under the occupation of the field theory). 
 259. Id. 
 260. Id. at *15–16. 
 261. Id. (citing Abbott v. Mexican Am. Legis. Caucus, 647 S.W.3d 681, 696–97 (Tex. 2022)). 
 262. Id. 
 263. Id. 
 264. TEX. NAT. RES. CODE § 81.0523. 
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may come into play.265 Because Section 1.003 uses traditional implied 
preemption language such as “occupy” and “field,” the historic preemption 
cases may still provide ways for the courts to determine whether Section 
1.003’s broad preemption analysis will act to deprive local governments of 
either their home rule or enabling act police powers.266 

 
D. A Historical Journey: Texas Caselaw Prior to 2015 

 
Up until the enactment of Section 81.0523 in 2015 and Section 1.003 in 

2023, there were very few cases dealing with local governmental regulation 
of oil and gas operations in Texas, although such regulation has been a 
regular part of the oil and gas environment since the 1930s.  This suggests 
that, historically, local governmental regulation has not been so onerous as to 
trigger litigation or lobbying by oil and gas operators seeking to invalidate or 
statutorily amend such regulation on either preemption or other grounds. 

In Tysco Oil Co. v. Railroad Commission of Texas,267 the court 
described in some detail the spacing, pooling, and other regulatory 
requirements imposed on oil and gas operations taking place within the City 
of South Houston.268 The ordinance required that no oil and gas drilling 
should take place without a permit and then limited such permits to one per 
designated drilling district, each of which encompassed four normal-sized 
city blocks of roughly sixteen acres in size.269 Where there were multiple 
permit applications within a drilling district, the ordinance was granted to the 
entity holding the greatest amount of leasehold or mineral acreage.270 
Furthermore, the permit applicant must essentially pool its interests with the 
other owners within the drilling district based on a surface acreage allocation 
formula.271 The City ordinance also had a setback requirement that no drilling 
rig could be used within 300 feet of a building and that the drilling rig must 
be enclosed.272 The Railroad Commission, in its special field rules, 
specifically incorporated the spacing requirements set forth in the City’s 
ordinance, which would obviate any preemption claim.273 Thus, the only 

 
 265. TEX. NAT. RES. CODE § 1.003. 
 266. Id. 
 267. Tysco Oil Co. v. R.R. Comm’n of Texas, 12 F. Supp. 195 (S.D. Tex. 1935), injunction denied, 
12 F. Supp. 202 (S.D. Tex. 1935) (In Rainwater v. Mason, 283 S.W.2d 435 (Tex. App.—Amarillo 1955, 
no writ), mention is made of the City of Post’s spacing and pooling ordinance with an unclear reference 
to the claim that “there can be no compulsory unitization in Texas.” The issue related to lease termination  
was resolved by the lessor’s predecessor in interest, ratifying the existence of the lease that had been 
pooled under the City ordinance.). 
 268. Id. 
 269. Id. at 196–97. The court also noted that the Railroad Commission, another defendant in the case, 
had adopted special field rules for the reservoir that underlay the City. Id. 
 270. Id. 
 271. Id. 
 272. Id. at 197–98. 
 273. Id. 
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issue before the court was whether the City’s spacing regulations, as 
incorporated by the Railroad Commission, were reasonable.274 The court had 
no difficulty listing some twenty cases that upheld the validity of 
conservation regulation in general, and spacing and pooling regulation 
specifically, in denying the requested relief.275 

The most detailed analysis of the preemption issue as it impacts local 
governmental regulation appears in Klepak v. Humble Oil & Refining Co.276 
Plaintiffs were the lessors and lessees of two urban lots who had received a 
Rule 37 exception well permit from the Railroad Commission.277 At the time 
of the issuance of that permit, the City of Tomball had an ordinance in place, 
similar to the South Houston ordinance challenged in Tysco, which limited 
drilling to one well per designated drilling block.278 In face of a clear 
preemption challenge by the plaintiffs, who asserted that their permit could 
not be interfered with by the City, the court stated: 
 

However, it is held that the Legislature—in so delegating that authority 
[well spacing] to the Railroad Commission—did not thereby intend to nor 
accomplish the repeal of the fundamental law theretofore, as well as 
subsequently, existing, that municipalities in Texas have, under the police 
power, authority to regulate the drilling for and production of oil and gas 
within their corporate limits, when acting for the protection of their citizens 
and the property within their limits, looking to the preservation of good 
government, peace, and order therein.279 

 
One would have difficulty finding a clearer statement of the rejection of a 
preemption claim. Even in a circumstance where the local governmental 
ordinance prevented a holder of a state-issued permit to drill, the court did 
not find the ordinance preempted.280 It should be noted that Klepak is rarely 
cited and not in any of the Texas Supreme Court opinions on preemption. 

The Klepak approach to preemption was also followed in Unger v. 
State.281 The specific provisions of the City of Burkburnett’s ordinance are 
not included in the opinion, other than the fact that a City permit was required 
before one could drill.282 Unger had not complied with the ordinance and was 

 
 274. Id. 
 275. See id. 
 276. Klepak v. Humble Oil & Refining Co., 177 S.W.2d 215 (Tex. App.—Galveston 1944, writ ref’d 
n.r.e.). 
 277. Id. at 215–17. 
 278. Id. 
 279. Id. at 218 (citing Tysco Oil Co. v. R.R. Comm’n of Texas, 12 F. Supp. 195 (S.D. Tex. 1935), 
injunction denied, 12 F. Supp. 202 (S.D. Tex. 1935), and Marrs v. City of Oxford, 32 F.2d 134 (5th Cir. 
1932)). 
 280. See id. 
 281. Unger v. State, 629 S.W.2d 811, 811 (Tex. App.—Fort Worth 1982, pet. ref’d). 
 282. Id. at 812–13. 
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found guilty in a criminal action and fined.283 While both Tysco Oil and 
Klepak hardly speak to the issue of preemption, the Fort Worth Court of 
Appeals directly deals with the claim that the municipal ordinance is void 
because it conflicts with the state statute.284 There is no evidence in the 
opinion that the Railroad Commission had incorporated Burkburnett’s 
spacing regulations into a special field rule, as in Tysco Oil.285 The court’s 
analysis simply states its conclusion “that the subject ordinance is not in 
conflict with a state law on the same subject.”286 

A third decision, City of Mont Belvieu v. Enterprise Products Operating, 
LP,287 also confronts the preemption issue but not from a permit/spacing 
perspective.288 The City has an ordinance that requires a permit before 
drilling operations may be undertaken.289 Enterprise received a permit from 
the Railroad Commission under TEX. NAT. RES. CODE § 211.001 et seq., to 
create, operate, and maintain an underground storage facility which would 
involve the drilling of a well or wells.290 Enterprise did not apply for a City 
permit, and after the City sued to enforce its ordinance, the trial court 
dismissed its suit by granting Enterprise’s plea to the jurisdiction.291 

The court then analyzed the preemption claim by utilizing the approach 
taken by the Texas Supreme Court. Under Tex. Nat. Res. § 211.002, as noted 
earlier, the relevant statute involves express, but partial preemption. 292 The 
Texas Legislature only indicated an intent to preempt local governmental 
regulation of safety standards or practices.293 Therefore, local governmental 
regulation, including a permit requirement for the drilling of a well bore, was 
outside the purview of the express preemption.294 Because the trial court 
granted the plea to the jurisdiction, the case was remanded to more fully 
develop the argument applying the presumption against field preemption and 
the unmistakable clarity standard.295 Enterprise and the City ultimately 
entered into a settlement agreement, which was upheld when a third-party 

 
 283. Id. 
 284. Id. 
 285. Id. 
 286. Id. 
 287. City of Mont Belvieu v. Enter. Prods. Operating, L.P., 222 S.W.3d 515 (Tex. App.—Houston 
[14th Dist.] 2007, no pet.). 
 288. Id. 
 289. Id. at 517. 
 290. Id. 
 291. Id. at 518. The court reversed the granting of the plea to the jurisdiction because it concluded 
that the relevant sections of the Natural Resource Code did not grant the Railroad Commission “exclusive 
jurisdiction” to hear cases relating to underground storage facilities. Id. at 521–22. 
 292. See discussion supra, Section IV.A (discussing TEX. NAT. RES. CODE § 211.002 and explaining 
how it is considered express preemption. 
 293. City of Mont Belvieu, 222 S.W.3d at 521. 
 294. See id. at 521–22. 
 295. Id. at 522. 
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landowner sought to challenge it because it allowed several well bores to be 
drilled close to the owner’s tract.296 

Klepak, Unger, and Mont Belvieu were the only three Texas decisions 
before 2015 that directly dealt with the preemption issue for local regulation 
of oil and gas operations. Klepak and Unger both concluded that the local 
governmental ordinance imposing a permit requirement and spacing 
regulations on oil and gas operators otherwise subject to the Railroad 
Commission’s permit and spacing requirements is not preempted.297 Mont 
Belvieu likewise implied that having a permit requirement for a Railroad 
Commission-authorized activity will not necessarily lead to a finding of 
preemption.298 In light of the more robust development of preemption law 
occurring in the decades following these decisions, along with the enactment 
of the two express preemption statutes, these cases are probably no longer 
determinative of a modern preemption claim.299 The language in Section 
81.053 limiting the preemption exception to “surface” activities appears to 
preempt any further local governmental attempt at well spacing or pooling.300 

Finally, there are several reported appellate court decisions that deal 
with individual local governmental zoning ordinances applied to oil and gas 
operations. In Kohout v. City of Fort Worth, the court provided an extensive 
analysis of the City’s zoning ordinance as applied to oil and gas operations, 
including a provision that allows for oil and gas operators to waive certain 
requirements, including setback distances, upon receipt of consents from 
neighboring landowners.301 In Walton v. City of Midland, a landowner 
initially unsuccessfully challenged a settlement agreement reached between 
the City and an oil and gas operator relating to the drilling of a well that was 
subject to the City’s zoning ordinance.302 The first opinion dismissed the 
landowner’s claim because it lacked standing to challenge the settlement 
agreement, and the landowner should have filed a quo warranto action.303 The 
second opinion rejected the landowner’s inverse condemnation claim 
because the surface owner did not possess a property right that would allow 
it to deny the mineral lessee the power to drill a water well for the purpose of 
maintaining the surface of the drill site.304 
 

 
 296. Cernosek Enters. v. City of Mont Belvieu, 338 S.W.3d 655, 666 (Tex. App.—Houston [1st Dist.] 
2011, no pet.). 
 297. See Klepak v. Humble Oil & Refin. Co., 177 S.W.2d 215, 218 (Tex. App.—Galveston 1944, 
writ ref'd n.r.e.); Unger v. State, 629 S.W.2d 811 (Tex. App.—Fort Worth 1982, pet. ref’d). 
 298. See City of Mont Belvieu v. Enter. Prods. Operating, L.P., 222 S.W.3d 515, 522 (Tex. App.—
Houston [14th Dist.] 2007, no pet.). 
 299. See TEX. NAT. RES. CODE § 81.053. 
 300. Id. 
 301. Kohout v. City of Fort Worth, 292 S.W.3d 703 (Tex. App.—Fort Worth 2009, no pet.). 
 302. Walton v. City of Midland, 287 S.W.3d 97 (Tex. App.—Eastland 2009, pet. denied); Walton v. 
City of Midland, 409 S.W.3d 926 (Tex. App.—Eastland 2013, pet. denied). 
 303. Walton, 287 S.W.3d at 97. 
 304. Id. 
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V. CONCLUSION 
 

In the past ten years, the Texas Legislature has taken a much more robust 
stance regarding its role in allocating power between the state and sub-state 
local governmental units. While not re-creating the “creature” theory model 
of the state/local relationship, the most recent legislation clearly evinces an 
intent to, depending on your perspective, emasculate local governmental 
police power or empower state governmental police power.305 In terms of oil 
and gas operations, it appears clear that the legislature believes that local 
governments should not interfere with the Railroad Commission’s delegated 
authority without specific state permission granted in Section 85.023. 
Whether the legislature continues to enact express preemption provisions will 
depend on whether the Texas Supreme Court believes that there are no limits 
on state regulation under Article 11, Section 5 of the Texas Constitution. 

 
 305. See TEX. NAT. RES. CODE § 81.053. 
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I. INTRODUCTION 
 

The expansion of federal tax credits for commercial-scale carbon 
capture and sequestration (CCS) projects has given rise to a new and growing 
industry in Texas. On January 13, 2021, the Internal Revenue Service (IRS) 
adopted amendments to its regulations that expanded existing federal tax 
credits for the capture and secure geological sequestration or authorized use 
of carbon oxides, including carbon dioxide (CO2) captured from industrial 
sources.1 These credits are commonly referred to as the “45Q tax credit.”2 On 
August 16, 2022, President Biden signed the Inflation Reduction Act of 2022 
(IRA), further expanding the 45Q tax credit by, among other things, 
broadening the definition of “qualified facilities,” increasing the 45Q tax 
credit limits, and lowering the volumetric capture threshold for eligible 
facilities.3 Then, in July 2025, the Trump administration again amended 

 
 1. Carbon oxides include “CO2.” The terms carbon oxides and CO2 are used interchangeably 
throughout this paper. 
 2. See Credit for Carbon Oxide Sequestration, 86 Fed. Reg. 4,728, 4,738 (Jan. 15, 2021) (to be 
codified at 26 C.F.R. pt.1). 
 3. Credit for Carbon Oxide Sequestration, 26 U.S.C. § 45Q (2021). 
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federal tax law, notably by increasing the 45Q tax credit for enhanced oil 
recovery projects (EOR).4 

Perhaps the most significant recent development in the Texas CCS arena 
is the Environmental Protection Agency’s (EPA) approval of the State of 
Texas’ request for primary enforcement responsibility (or “primacy”) over 
Class VI CCS injection wells regulated under the Underground Injection 
Control (UIC) program adopted pursuant to the federal Safe Drinking Water 
Act (SDWA).5 The primary focus of the UIC program is the protection of 
underground sources of drinking water (USDW).6 Effective December 15, 
2025, EPA approved the Railroad Commission of Texas’ (RRC) Class VI 
well regulations, which give the RRC the authority to issue and enforce 
compliance with permits for Class VI CCS wells and to regulate geologic 
carbon sequestration of CO2 in Texas.7 This is expected to streamline and 
expedite Class VI permit review of Texas CCS projects. EPA’s approval 
means that the RRC, best known historically as the regulator of the Texas oil 
and gas industry, now regulates the injection and long-term sequestration of 
CO2 captured from industrial sources such as power plants and steel mills.8 

The 45Q credit and the streamlining of the Class VI permitting process 
make investment in CCS projects more economically attractive and creates 
new business opportunities—especially in the oil and gas industry, given its 
technical expertise gained through decades of developing projects involving 
CO2, including CO2 pipelines, EOR, and acid gas injection (AGI) projects.9 

As with any new and emerging industry, the learning curve can be steep 
as regulations are adopted and implemented on real-world projects, new 
regulatory policies and guidance are developed, and CCS developers analyze 
how to best manage risk given the uncertainties associated with pore space 
ownership in Texas and the potential for conflict with the mineral estate. 

 
II. THE 45Q TAX CREDIT 

 
In 2018, Congress enacted the Bipartisan Budget Act of 2018, 

expanding the existing 45Q tax credit.10 The IRS then amended its 
regulations implementing the expanded credit and provided additional clarity 

 
 4. One Big Beautiful Bill Act, Pub. L. No. 119–21, § 70522, 139 Stat. 72, 279–80 (2025) 
[hereinafter OBBBA]. 
 5. Texas Underground Injection Control (UIC) Program; Class VI Primary Application, 90 Fed. 
Reg. 51,021 (Nov. 14, 2025) (to be codified at 40 C.F.R. pt 147); see generally Safe Drinking Water Act, 
42 U.S.C. §§ 300f–300j. (1974). 
 6. Underground Injection Control Program, 40 C.F.R. pt. 144 (2026). 
 7. Texas Underground Injection Control (UIC) Program 90 Fed Reg. 51,021, 51,021 (Nov. 14, 
2025) (to be codified at 40 C.F.R. pt. 147). 
 8. See id. 
 9. Credit for Carbon Oxide Sequestration, 26 U.S.C. § 45Q (2021). 
 10. Bipartisan Budget Act of 2018, Pub. L. No. 115–123, § 41119, 132 Stat. 64, 162–64 (2018). 
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on the scope of the credit and the mechanics for claiming it.11 In 2022, the 
IRA further incentivized CCS by expanding the tax credit to facilities 
emitting smaller volumes of carbon oxides and by increasing the amount of 
credit.12 Finally, in 2025, the OBBBA expanded the 45Q credit for EOR 
projects to be on par with the credit for sequestration projects (summarized 
below in Table 1).13 The expanded tax credit creates a significant economic 
incentive for developing CCS projects.14 It is important, therefore, to 
understand how the credit works, who and what qualify for the credit, and 
how to demonstrate and implement the key regulatory requirement of “secure 
geological storage.” 

 
A. 45Q Basics15 

 
To qualify for the 45Q tax credit, owners of “qualified facilities” are 

required to capture anthropogenic carbon oxides that would otherwise be 
released to the atmosphere and either (a) dispose of the carbon oxides into 
“secure geological storage,” (b) inject the carbon oxides as “tertiary 
injectant” as part of a qualifying EOR project, or (c) “utilize” the captured 
carbon oxide in ways that conform with section 45Q(f)(5) of the IRS Code.16 
This Article focuses on (a) and (b). 
 

1. The Tax Credit 
 

The 45Q tax credit is claimed on a dollar-per-metric ton basis so long 
as the volume of carbon oxides captured exceeds certain minimum threshold 
levels that are dependent on the type of facility where the carbon oxides are 
captured.17 The credit can be claimed over a 12-year period beginning on the 
date the carbon capture equipment is placed into service.18 

Table 1 shows the tax credits for qualified facilities that begin 
construction after December 31, 2022, and before January 1, 2033.19 

 

 
 11. Credit for Carbon Oxide Sequestration, 86 Fed. Reg. 4,728, 4,728 (Jan. 15, 2021) (to be codified 
at 26 C.F.R. pt.1). 
 12. Inflation Reduction Act of 2022, Pub. L. No. 117–169, § 13104, 136 Stat. 1818, 1924–29 (2022). 
 13. OBBBA, supra note 4, at 279. 
 14. Id. 
 15. See infra Section II.A.1–7 (highlighting key provisions of the expanded 45Q tax credit. These 
are not intended as a comprehensive summary of potentially applicable IRS regulations). 
 16.  Credit for Carbon Oxide Sequestration, 26 U.S.C. § 45Q(f)(5) (2021). This Article does not 
focus on the utilization of carbon oxides in commercial processes but rather focuses on the injection of 
carbon oxides for sequestration in Class VI or Class II injection wells. 
 17. Id. §§ 45Q(a), (b), (d). 
 18. Credit for Carbon Oxide Sequestration, 26 C.F.R. § 1.45Q-1(c) (2021). 
 19. See generally 26 U.S.C. § 45Q. Lower credits are available for carbon capture equipment placed 
into service at qualified facilities placed in service on or after February 9, 2018, but prior to enactment of 
the IRA. 
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Facility Type 

 
Carbon Capture 

Threshold 

EOR/Utilization 
Credit Value 

(per metric ton) 

Sequestration 
Credit Value 

(per metric ton) 

 
Direct Air 
Capture 

 
≥ 1,000 metric 

tons/year 

 
$180 

 
$180 

 
Power Plants 

 
≥ 18,750 metric 

tons/year 

 
$85 

 
$85 

 
Other Industrial 
Facilities 

 
≥ 12,500 metric 

tons/year 

 
$85 

 
$85 

 
Table 1: Maximum 45Q Tax Credit by Use Under the IRA ($ per metric ton of 
carbon oxide, assuming the claimant Meets applicable wage and apprenticeship 

requirements). 
 

With the passing of the OBBBA, the same tax credit is available for a 
taxpayer that injects carbon oxides into a qualified EOR project as a taxpayer 
that disposes of carbon oxide in secure geological storage.20 Also, beginning 
in 2027, the credit increases according to an annual inflation adjustment 
factor.21 

The IRA expanded the 45Q tax credit by implementing a two-tiered tax 
credit structure.22 In addition to a base tax credit, qualified facilities may be 
eligible for a tax credit multiplier of five times the amount of the base tax 
credit if they meet certain prevailing wage and apprenticeship requirements.23 
Table 1 above shows the full credit, assuming the taxpayer meets the 
aforementioned labor requirements. 
 

2. Who May Claim the Credit? 
 

The taxpayer entitled to claim the credit is the owner of the qualified 
carbon capture equipment that either physically or contractually ensures that 
the captured carbon oxides are (1) disposed of into secure geologic storage, 
(2) injected into a qualified EOR project, or (3) utilized in an authorized 
manner.24 The owner of the carbon capture equipment, however, is not 
required to own the industrial facility at which the qualified carbon capture 

 
 20. See OBBBA, supra note 4, at 279. 
 21. Id. 
 22. 26 U.S.C. § 45Q(h)(3). 
 23. Id.; see also 26 C.F.R. § 1.45Q–6. 
 24. 26 U.S.C. §§ 45Q(a), (d), (f)(2), (5). 
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equipment is located.25 IRS rules also allow multiple owners of qualified 
carbon capture equipment held through partnerships to claim and allocate the 
credit pursuant to a partnership agreement.26 

IRS rules impose minimum contract standards upon parties seeking to 
contract for the disposal of carbon oxides, injection of carbon oxides for 
EOR, or utilization of carbon oxides.27 These rules require that the contract 
be written, contain “commercially reasonable terms” (without expressly 
defining that phrase), require compliance with applicable regulations (e.g., 
regulations relating to secure geologic storage), provide notice of and 
information relevant to a possible “recapture” event (discussed further 
below), and contain other minimum requirements.28 The contract may not 
limit damages to “a specified amount (for example, by use of a liquidated 
damages provision).”29 Concerning limiting damages, § 1.45-1(h)(2)(i) states 
that “a contractual provision that limits damages to an amount equal to at 
least five percent of the total contract price will not be treated as limiting 
damages to a specified amount.”30 IRS rules also require that certain 
information related to the contract be reported annually.31 

The taxpayer entitled to claim the credit can also elect, on an annual 
basis, to transfer the credit to the party that contractually performs the 
activities described in (1) through (3) above.32 For example, IRS rules 
expressly state that the taxpayer electing to transfer the credit may transfer it 
to “the party that obtains the permit to dispose of the qualified carbon oxide 
in secure geological storage.”33 IRS rules provide additional flexibility by 
allowing the electing taxpayer to transfer the credit to multiple transferees in 
proportion to the amount of carbon oxide disposed of, injected for EOR, or 
utilized.34 
 

3. Qualified Carbon Oxide 
 

The 45Q tax credit applies only to “qualified carbon oxide[s].”35 
Qualified carbon oxides are those that are captured at “qualified facilities” 
(including “industrial sources” or “direct air capture facilities”) and that 
(1) would otherwise be released into the atmosphere as an industrial emission 
of greenhouse gas, and (2) are measured at the capture source and “verified 

 
 25. Id. § 45Q(f)(3)(A)(ii). 
 26. 26 C.F.R. § 1.45Q–1(h)(3). 
 27. Id. 
 28. Id. § 1.45Q–1(h)(2). 
 29. Id. § 1.45Q–1(h)(2)(i). 
 30. Id. 
 31. Id. § 1.45Q–1(h)(2)(v). 
 32. Id. § 1.45Q–1(h)(3). 
 33. Id. 
 34. Id. 
 35. Credit for Carbon Oxide Sequestration, 26 U.S.C. § 45Q(c) (2021). 
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at the point of disposal, injection, or utilization.”36 The “initial deposit” of 
carbon oxides captured from industrial sources that are permanently 
sequestered in an EOR project also qualifies for the credit, but not carbon 
oxides that are “recaptured, recycled[,] or re-injected” as part of an EOR 
project.37 

IRS regulations define the term “industrial source” as “an emission of 
carbon oxide from an industrial facility.”38 The term “industrial facility” is 
defined as: 

 
[A] facility, including an electricity generating facility, that produces a 
carbon oxide stream from a fuel combustion source or fuel cell, a 
manufacturing process, or a fugitive carbon oxide emission source that, 
absent capture and disposal, injection, or utilization, would otherwise be 
released into the atmosphere as industrial emission of greenhouse gas or 
lead to such release.39 
 

IRS rules define the term “manufacturing process” as: 
 

[A] process involving the manufacture of one or more products, other than 
carbon oxide, that are intended to be sold at a profit, or are used for a 
commercial purpose (other than producing carbon oxide). All facts and 
circumstances with respect to the process and products are to be taken into 
account.40  

 
By way of example, refineries and natural gas processing plants extracting 
anthropogenic CO2 as part of a manufacturing process constitute industrial 
sources for purposes of 45Q.41 As discussed below, the nature of the source 
is also important in determining the type of well into which carbon oxides 
may be injected.42 
 
4. Qualified Carbon Capture Facilities and Equipment; Threshold Volumes 

 
To qualify for the 45Q tax credit, the qualifying carbon oxides must be 

captured at either an industrial source or direct-capture facility where 

 
 36. Id. § 45Q(c)–(d). 
 37. Id. § 45Q(c)(2). 
 38. 26 C.F.R. § 1.45Q–2(d). 
 39. Id. Note: “An industrial facility does not include a facility that produces carbon dioxide from 
carbon dioxide production wells at natural carbon dioxide-bearing formations or a naturally occurring 
subsurface spring. For purposes of section 45Q, a carbon dioxide production well at natural carbon 
dioxide-bearing formations or a naturally occurring subsurface spring means a well that contains 90 
percent or greater carbon dioxide by volume (90 percent test).” Id. § 1.45Q–2(d)(1). 
 40. Id. § 1.45Q–2(d)(3) (2025). 
 41. See 26 U.S.C. § 45Q(c). 
 42. See discussion infra Section IV (discussing the selection of Class IV and Class II wells based on 
the source of CO2). 
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“construction begins”43 before January 1, 2033,44 and either (a) construction 
of the capture equipment begins before that date, or (b) the “original planning 
and design” for the facility called for installation of carbon capture 
equipment.45 A qualified facility must also meet annual minimum carbon 
capture threshold volumes set out in 26 U.S.C. § 45Q(d)(2).46 Under the IRA 
amendments, the minimum annual capture thresholds are linked to the type 
of facility as follows: 

 
(a) direct air capture facilities must capture more than 
 1,000 metric tons per year of carbon oxides; 
(b) electric generating facilities (i) must capture more 
 than 18,750 metric tons per year of carbon oxides, 
 and (ii) with respect to any carbon capture 
 equipment at such facilities, that equipment must 
 have a capture design capacity of at least 75 percent 
 (75%) of the baseline carbon oxide production of 
 such unit(s); and 
(c) other facilities must capture more than 12,500 
 metric tons per year of carbon oxides.47 

 
To account for partial years when carbon oxides are captured, these 

minimum volumes can be annualized (or ratioed) for the first or last year of 
the 12-year period in which the credit can be claimed.48 In some instances, 
taxpayers may also “aggregate” emissions from multiple qualified carbon 
capture facilities if they are part of a “single project” to meet the annual 
minimum threshold volumes.49 IRS Notice 2020–12, section 8, lists eight (8) 
factors for determining whether the multiple facilities meet the “single 
project” test.50 

As stated previously, the owner of the “carbon capture equipment” is 
the taxpayer entitled to claim the credit.51 Under the 45Q regulations, “carbon 

 
 43. Beginning of Construction for the Credit for Carbon Oxide Sequestration Under Section 45Q, 
Notice 2020–12, (IRS), Feb. 2020, at 7–15 (giving guidance on determining when “construction begins”) 
[hereinafter IRS Notice 2020–12]. 
 44. Act of Aug. 16, 2022, Pub. L. 117–169 § 13104(a), 136 Stat. 1818, 1924–25 (expansion of the 
date of construction from 2026 to 2033 by the IRA). 
 45. 26 C.F.R. § 1.45Q–2(g).  Note, the phrase “original planning and design” was not defined in the 
statute, and the IRS elected not to define the term in its rules. Credit for Carbon Oxide Sequestration, 86 
Fed. Reg. 4,728, 4,736 (Jan. 15, 2021) (to be codified at 26 C.F.R. pt.1). 
 46. 26 U.S.C. § 45Q(d)(2). 
 47. The Inflation Reduction Act of 2022, Public Law 117–169, 136 Stat. 1924, 1928 (Aug. 16, 
2022). 
 48. 26 C.F.R. § 1.45Q–2(g)(3). 
 49. Id. 
 50. IRS Notice 2020–12, supra note 43, at 18–26. 
 51. 26 U.S.C. § 45Q(h)(3); see also 26 C.F.R. § 1.45Q–6. 
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capture equipment” is defined as equipment installed after February 9, 2018, 
that is required to capture, compress, treat, process, liquefy, and pump 
qualified carbon oxides.52 It also includes the gathering lines that collect 
captured carbon oxides at a qualified facility or from qualified facilities that 
constitute a “single project.”53 Carbon capture equipment generally does not 
include pipelines and other equipment used for transporting carbon oxide for 
disposal in secure geologic formations, for injection in an EOR project, or 
for qualified utilization projects.54 The rules also provide that a facility 
retrofit or upgrade will qualify for the expanded credit if the fair market value 
of the used equipment comprises 20% or less of the total market value of the 
carbon capture equipment (the so-called “80/20 Rule” with new equipment 
comprising at least 80% of the total value).55 

 
5. Secure Geological Storage 

 
To qualify for a 45Q tax credit by disposing of qualified carbon oxides, 

the taxpayer must arrange for the disposal of qualified carbon oxides in 
“secure geological storage” in a manner that prevents its escape to the 
atmosphere.56 Section 1.45Q–3(a) states that secure geological storage 
“includes, but is not limited to, storage at deep saline formations, oil and gas 
reservoirs, and unminable coal seams.”57 The 45Q regulations distinguish 
between injection into wells utilized for tertiary injection (e.g., an enhanced 
oil recovery project) and those that do not.58 Section 1.45Q-3 states: 

 
(b) Requirements for secure geological storage. For purposes of the 
section 45Q credit, qualified carbon oxide is considered disposed 
of by the taxpayer in secure geological storage such that the 
qualified carbon oxide does not escape into the atmosphere if the 
qualified carbon oxide is — 
 (1) Injected into a well that 
 (i) Complies with applicable Underground Injection Control 
 or other regulations, located onshore or offshore under 
 submerged lands within the territorial jurisdiction of States 
 or federal waters, and 

 
 52. 26 C.F.R. § 1.45Q–2(c). (For a very insightful IRS revenue ruling related to equipment that 
might qualify at an amine treatment plant, see Rev. Rul. 2021-13, 2021-30 I.R.B. 152). 
 53. 26 C.F.R. § 1–45Q–2(c)(2). 
 54. See id. § 1.45Q–2(g)(5) (re: application of 80/20 rule to “new pipelines” to transport carbon 
oxides captured at a qualified facility that would otherwise be emitted to the atmosphere.). 
 55. See id.; see also Credit for Carbon Oxide Sequestration, 86 Fed. Reg. 4,728, 4,736–37 (Jan. 15, 
2021) (to be codified at 26 C.F.R. pt.1). 
 56. See 26 C.F.R. § 1.45Q–3(a). 
 57. Id. 
 58. Id. 
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 (ii) Is not used as a tertiary injectant in a qualified enhanced 
 oil or natural gas recovery project, in compliance with 
 applicable requirements under 40 CFR part 98 subpart RR; 
 or  
 (2) Injected into a well that 
 (i) Complies with applicable Underground Injection 
 Control or other regulations, is located onshore or offshore 
 under submerged lands within the territorial jurisdiction of 
 States or federal waters, and 
 (ii) Is used as a tertiary injectant in a qualified enhanced oil or 
 natural gas recovery project and stored in compliance with 
 applicable requirements under 40 CFR part 98 subpart RR, or 
 the International Organization for Standardization (ISO) 
 standards endorsed by the American National Standards 
 Institute (ANSI) under CSA/ANSI ISO 27916:2019, Carbon 
 dioxide capture, transportation and geological storage—Carbon 
 dioxide storage using enhanced oil recovery (CO2-EOR) 
 (CSA/ANSI ISO 27916:2019).59  

 
There are three UIC injection well classifications relevant to 

commercial-scale CCS projects: Class II, Class V, and Class VI wells.60 
Typically, when discussing injection for secure geologic sequestration, the 
focus is on Class VI storage wells and Class II EOR wells.61 However, it is 
important to note that § 1.45Q-3 does not expressly reference a specific class 
of UIC well that must be used for secure geological sequestration. Instead, it 
merely references injection into “a well” that complies with “applicable 
[UIC] or other regulations.”62 As discussed below, this is an important 
distinction when analyzing whether CO2 can be injected into non-EOR Class 
II wells (for example, Class II AGI wells) and still qualify for the 45Q 
credit.63 

The primary focus of the UIC program is protection of USDWs.64 Class 
II, Class V, and Class VI wells are three of the six types of UIC well 
classifications established by the EPA under Section 1421 of the SDWA for 
protecting USDWs from endangerment.65 

 

 
 59. See id. § 1.45Q–3(b). 
 60. See Classification of Injection Wells, 40 C.F.R. § 146.5 (2011). 
 61. Id. 
 62. 26 C.F.R. § 1.45Q–3(b). 
 63. See discussion infra, Section II.A.5 (discussing how the 1-45Q likely can be applied to Class 
wells). 
 64. Id. 
 65. See Regulations for State Programs, 42 U.S.C. § 300(h) (2005); Safe Water Drinking Act, Pub. 
L. N. 93–522, § 1421, 88 Stat. 1660, 1675–76 (1974); see also Classification of Wells, 40 C.F.R. § 144.6 
(2011). 
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EPA regulations define Class II wells as wells that inject fluids: 
 

(1) Which are brought to the surface in connection with  
  natural gas storage operations, or conventional oil or natural 
  gas production and may be commingled with waste waters 
  from gas plants which are an integral part of production  
  operations, unless those waters are classified as a hazardous 
  waste at the time of injection. 

(2) For enhanced recovery of oil or natural gas; and 
(3) For storage of hydrocarbons which are liquid at standard  

  temperature and pressure.66 
 

Class II wells encompass not only EOR wells but also wells used to dispose 
of produced water and acid gas injectors used to dispose of hydrogen sulfide 
(H2S), CO2, and other fluids removed in natural gas processing.67 

Class V wells include any wells that are not already classified as Classes 
I through IV or Class VI wells.68 There are numerous types of Class V wells 
that include shallow injection wells, spent brine return wells, and injection 
wells involving experimental technologies.69 Importantly, in the context of 
CCS, Class V wells include stratigraphic test wells often used to gather 
site-specific data for characterizing the area of review (AOR), perhaps the 
most important element of a Class VI well application.70 As discussed further 
below, Class V stratigraphic test wells can be converted to Class VI injectors 
under certain circumstances. 

Class VI wells are defined as: 
 

Wells that are not experimental in nature that are used for geologic 
sequestration of carbon dioxide beneath the lowermost formation 
containing a USDW; or, wells used for geologic sequestration of carbon 
dioxide that have been granted a waiver of the injection depth requirements 
pursuant to requirements at § 146.95 of this chapter; or, wells used for 
geologic sequestration of carbon dioxide that have received an expansion to 
the areal extent of an existing Class II enhanced oil recovery or enhanced 

 
 66. 40 C.F.R. § 144.6(b). 
 67. Id. 
 68. Id. § 144.6(e). 
 69. See, e.g., More Information About Class V Well Types, EPA, www.epa.gov/uic/more-
information-about-class-v-well-types (last visited Apr. 11, 2026). 
 70. See Morgan Sawyer et al, U.S. State-by-State Stratigraphic Test Well Permitting Process for 
Carbon Storage Projects, NAT’L ENERGY TECH. LAB’Y (2023), https://netl.doe.gov/sites/default/files/ 
netl-file/23CM_CTSp_Sawyer.pdf. See also Geologic Sequestration of Carbon Dioxide: Underground 
Injection Control (UIC) Program Class VI Well Area of Review Evaluation and Corrective Action 
Guidance, EPA, 9 (May 2013), http://www.epa.gov/sites/default/files/2015-07/Documents/EPA816r1300 
5.pdf [hereinafter EPA Geologic Sequestration of Carbon Dioxide]. 
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gas recovery aquifer exemption pursuant to §§ 146.4 of this chapter and 
144.7(d).71 

 
Under EPA UIC regulations, “geologic sequestration” means the long-term 
containment of a gaseous, liquid, or supercritical carbon dioxide stream in 
subsurface geologic formations.72 

The reference to UIC wells “not used for tertiary” injection in section 
1.45Q–3(b)(1) clearly includes Class VI wells used to sequester carbon 
dioxide.73 However, the reference in section (b)(1) to UIC wells not used for 
tertiary injection also likely encompasses (and under a strict interpretation 
would encompass) more than just Class VI wells; it would also include Class 
II injectors “not used for tertiary injection” such as traditional AGI wells 
which are often used to dispose of a mixture of H2S, CO2, and other fluids.74 
This is important for two reasons: (1) it suggests that the expanded 45Q tax 
credit applies to wells beyond Class VI wells and Class II EOR wells 
injecting CO2; and (2) only six states (Wyoming, North Dakota, Arizona, 
West Virginia, Texas, and Louisiana) currently have primacy to permit and 
regulate Class VI wells, whereas most states have primacy to permit and 
regulate Class II wells.75 On this second point, EPA’s Class VI permitting 
process is widely considered to be more technically demanding and time-
consuming than state-administered Class II permitting programs and, 
therefore, more risky and costly.76  Furthermore, at the time this paper was 
written, EPA Region 6 has only issued six Class VI permits, though there are 
dozens of Class VI applications currently under various stages of review.77  
By contrast, the RRC, which now has primary authority for permitting Class 
VI wells in Texas (except on Native American lands), has permitted 200+/- 
AGIs over the last several decades through its Class II program.78 The 
mechanics of permitting Class VI and Class II wells and applicable 
regulations are discussed below in sections III and IV, respectively.79 

Additional support for the proposition that the 45Q tax credit applies to 
non-EOR Class II wells injecting oil and gas fluids “brought to the surface in 
connection with oil and gas operations” (such as AGIs) can be found in 
language contained in the Federal Register at the time the IRS adopted 

 
 71. 40 C.F.R. § 144.6(f). 
 72. Definitions, 40 CFR § 144.3 (2011); Applicability, 40 CFR § 146.81(d) (2011). Geologic 
sequestration does not apply to carbon dioxide capture or transport. 
 73. Credit for Carbon Oxide Sequestration, 26 C.F.R. § 1.45(Q) –3(b) (2021). 
 74. Id. 
 75. See, e.g., Primary Enforcement Authority for the Underground Injection Control Program, EPA, 
https://www.epa.gov/uic/primary-enforcement-authority-underground-injection-control-program (last 
visited Apr. 9, 2026) [hereinafter Primary Enforcement Authority for UIC]. 
 76. Id. 
 77. See Current Class VI Projects under Review at EPA, EPA, https://www.epa.gov/uic/current-
class-vi-projects-under-review-epa (last visited Apr. 11, 2025). 
 78. Id. 
 79. See infra Sections III and IV (further discussion of permitting Class VI & Class II wells). 
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amendments to its rules implementing the expanded 45Q tax credit.80 In the 
preamble to the IRS’s adoption of the rule amendment in a section entitled 
“Secure Geological Storage,” it states: 

 
Injection of carbon oxide into any underground reservoir, onshore or 
offshore under submerged lands within the territorial jurisdiction of States, 
requires the operator to comply with Underground Injection Control (UIC) 
program regulations under the Safe Drinking Water Act and to obtain the 
appropriate UIC well permits. Under 40 CFR 146.5 (Classification of 
injection wells), Class II may be an appropriate UIC well permit for wells 
that inject fluids (including carbon dioxide) brought to the surface in 
connection with conventional oil or natural gas production and may be 
commingled with waste waters from gas plants that are an integral part of 
production operations, unless those fluids are classified as a hazardous 
waste at the time of injection, and for wells which inject fluids (including 
carbon oxides) for enhanced recovery of oil or natural gas.81 

 
Further, as discussed below, both EPA Region 6 and the RRC have 

issued guidance recognizing Class II AGIs as possible vehicles for geological 
storage/CO2 disposal.82 In fact, there are several projects across several states 
claiming the 45Q credit where Class II AGIs are used to inject CO2 captured 
at natural gas processing plants.83 

 
6. Amendments to Subpart RR Reporting Requirements 

 
In addition to injecting qualified carbon oxides in compliance with UIC 

standards, section 1.45Q-3 of the IRS’s current rules states that qualified 
carbon oxides also must be injected in compliance with EPA’s greenhouse 
gas (GHG) Reporting Program requirements contained in 40 CFR Part 98, 
Subpart RR (entitled “Geologic Sequestration of Carbon Dioxide”).84 The 
primary focus of the GHG Reporting Program is on GHG releases to the 
atmosphere and related reporting requirements (whereas EPA-administered 
or state-administered UIC programs focus on the protection of 
groundwater).85 Subpart RR requires facilities that are engaged in geological 
sequestration to report information regarding the amount of CO2 received and 
injected, identification of potential pathways for CO2 to leak to the surface, 

 
 80. See Credit for Carbon Oxide Sequestration, 26 U.S.C. § 45Q (2021). 
 81. Credit for Carbon Oxide Sequestration, 86 Fed. Reg. 4,728, 4,740 (Jan. 15, 2021) (to be codified 
at 26 C.F.R. pt.1). 
 82. EPA Region VI’s guidance is labeled as “draft guidance.” See generally, R6 UIC CO2 
Sequestration Cheat Sheet — draft, EPA, (on file with author) [hereinafter EPA Draft Guidance]. 
 83. Carly Sowecke, Class II Injection Wells: Unlocking the Hidden Value of CO2 in Oil & Gas 
Production, TRIHYDRO, trihydro.com/news-details/class-ii-injection-wells (last visited Apr. 9, 2026). 
 84. Secure Geological Storage, 26 C.F.R. §1.45Q–3 (2021). See generally Mandatory Greenhouse 
Gas Reporting, 40 C.F.R. pt. 98 (2025). 
 85. What is the GHGRP?, EPA, epa.gov/ghgreporting/what-ghgrp (last visited Apr. 9, 2026). 
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mechanisms for detecting the amount of CO2 lost through equipment leakage 
or from surface leakage, and related information.86 Importantly, Subpart RR 
also requires EPA approval of a Monitoring, Reporting, and Verification 
(MRV) plan under 40 CFR section 98.448(c) as part of demonstrating secure 
geological storage.87 EOR wells injecting qualified carbon oxides are 
afforded additional flexibility under IRS rules and can demonstrate secure 
geologic storage by either complying with Subpart RR or with the 
International Organization for Standardization (ISO) standards endorsed by 
the American National Standards Institute (ANSI).88 

GHG emissions must be reported under 40 CFR Part 98 according to 
the type of facility or “source category.”89 The Subpart RR source category 
is comprised of “any well or group of wells that inject a CO2 stream for 
long-term containment in subsurface geologic formations.”90 Section 
98.440(b) then specifically identifies Class VI wells as being part of the 
source category.91 However, section 98.440(c) states that Class II EOR wells 
injecting CO2 are not part of the source category unless either: 
(1) the owner or operator of the well injects CO2 for “long-term 
containment” in a geologic formation and chooses to submit an MRV Plan 
for approval by EPA; or (2) the well is permitted as a Class VI well under the 
UIC program.92 Other Class II wells injecting CO2 (such as AGIs) are not 
specifically addressed but are, or should be, encompassed within the “any 
well” language employed by 40 CFR section 98.440(a).93 

However, on September 12, 2025, in response to President Trump’s 
sweeping Executive Order 14192 entitled “Unleashing Prosperity Through 
Deregulation,” EPA released a proposal to permanently remove compliance 
with GHG reporting requirements for forty-six source categories.94 Subpart 
RR is among the source categories being considered for permanent removal 
from the GHG Reporting Program. 95 This action raises questions about how 
changes to the GHG reporting regime will affect the ability to qualify for the 

 
 86. 40 C.F.R §§ 98.442, 98.448. 
 87. Id. § 98.448(c). 
 88. Credit for Carbon Oxide Sequestration, 26 C.F.R. § 1.45Q–3(b)(2) (2021). 
 89. 40 C.F.R. § 98.440(a). 
 90. Id. 
 91. Id. § 98.440(b). 
 92. See id. §§ 98.440(b)–(c); see also Transitioning from Class II to Class VI, 40 CFR § 144.19 
(2011). 
 93. 40 C.F.R. §98.440(a). 
 94. See Zach Pilchen, et al., EPA Seeks Public Comments on Reconsideration of Greenhouse Gas 
Reporting Program, HOLLAND & KNIGHT (Sept. 24, 2025), https://www.hklaw.com/en/insights/publicati 
ons/2025/09/epa-seeks-public-comments-on-reconsideration-of-greenhouse-gas#:~:text=Highlights,%22 
%20March%2017%2C%202025.; Reconsideration of the Greenhous Gas Reporting Program, 90 Fed. 
Reg. 44,591, 44,604–5 (Sep. 16, 2025) (to be codified at 40 C.F.R. pt. 98). 
 95. Id. 



2026] FUNDAMENTALS OF CARBON CAPTURE AND SEQUESTRATION   181 
 
45Q credit and comply with the IRS requirements to demonstrate “secure 
geological storage.”96 

To address some of these uncertainties, the IRS issued Notice 2026-1 to 
provide “interim guidance” pending adoption of regulations for 
demonstrating secure geological storage beyond the 2025 calendar year for 
CO2 not injected into a well as part of a tertiary injectant project (i.e., a 
non-EOR storage project ).97 EOR projects are presumably excluded because 
CO2 injected into a qualifying EOR project has an alternative means of 
demonstrating secure geologic storage—namely, by complying with ISO 
standards—whereas injecting CO2 into a Class VI well that is not part of an 
EOR project has only one means of demonstrating secure geologic storage; 
that is, by complying with subpart RR.98 Notice 2026-1 creates a “safe 
harbor” for non-EOR projects by creating an alternative means of 
demonstrating secure geologic storage.99 

In place of demonstrating compliance with subpart RR of the GHG 
Reporting Program, Notice 2026-1 provides that the requirement to 
demonstrate secure geological storage under 45Q will be satisfied if the 
taxpayer seeking to claim the credit is in compliance with subpart RR as 
effective on December 31, 2025, and the taxpayer submits an Annual Report 
to an independent engineer or geologist for certification.100 The guidance 
specifies that this process is in place for reporting for the 2025 calendar year 
only, and that EPA’s “forthcoming proposed regulations will propose 
updated requirements for taxpayers claiming the credit for secure geological 
storage after the 2025 calendar year.”101 Until those regulations are adopted 
and made law, new projects will face some uncertainty. 

 
7. Recapture 

 
Why is it important that the geologic storage be “secure?” One obvious 

answer is that the 45Q tax credit applies only to carbon oxides that do not 
escape to the atmosphere.102 Likewise, under UIC standards, carbon oxides 
must be contained in the target injection formation and cannot be allowed to 
escape or threaten contamination of USDWs.103 An equally obvious answer 
is to avoid common law claims such as for trespass or groundwater 

 
 96. Id. 
 97. Safe Harbor for the Credit for Carbon Oxide Sequestration under Section 45Q for Qualified 
Carbon Oxide Disposed of in Secure Geological Storage in Calendar Year 2025, Notice 2026–1, (IRS), 
Dec. 19, 2025, at 1. 
 98. Id. 
 99. Id. 
 100. Id. at 9. 
 101. Id. at 2. 
 102. 45Q Tax Credit for Carbon Capture Projects, CARBON CAPTURE COAL., carboncapturecoalition 
.org/resources/45Q-tax-credit-pov-carbon-capture-projects/ (last visited Apr. 11, 2026). 
 103. See Purpose and Scope of Part 144, 40 C.F.R. § 144.1(g) (2011). 



182           TEXAS TECH JOURNAL OF THE ENERGY LAW PRACTITIONER [Vol. 5:167 
 
contamination. However, there is also a provision within 45Q itself that 
emphasizes the importance of ensuring that geologic storage is secure.104 

Section 45Q-5(a) provides that previously claimed tax credits can be 
“recaptured” by the federal government if carbon oxides injected for secure 
geological storage are released to the atmosphere.105 It states in relevant part: 
“A recapture event occurs when qualified carbon oxide for which a section 
45Q credit has been previously claimed ceases to be disposed of in secure 
geological storage (as described in section 1.45Q-3(b)), or used as a tertiary 
injectant during the recapture period.”106 The extent of the credit recapture is 
tied to the amount of carbon oxides leaked into the atmosphere that is in 
excess of the amount securely stored or injected into a qualifying EOR 
project during a tax year.107 Section 45Q-5(g)(1) states: “If the leaked amount 
of qualified carbon oxide does exceed the amount of qualified carbon oxide 
securely stored in the taxable year reported, then the taxpayer must add the 
recapture amount to the amount of tax due in the taxable year in which the 
recapture event occurs.”108 IRS rules state that capture amounts are calculated 
on a last-in-first-out (LIFO) basis, such that the leaked amount of qualified 
carbon oxide is deemed attributable first to the prior taxable year, then to the 
taxable year before that, and then up to a maximum of a third preceding 
year.109 

The period during which the taxpayer is subject to recapture is limited 
by the IRS regulations themselves.110 It begins on the date of first injection 
in the year the credit was claimed and ends on the earlier of “three years after 
the last taxable year in which the taxpayer claimed a section 45Q credit or 
was eligible to claim a credit” or “the date monitoring ends” under the 
requirements of Subpart RR or the ISO/ANSI standards.111 

Subsection (i) provides for “limited exceptions” for when a recapture 
event is not triggered, stating that recapture will not result “in the event of a 
loss of containment of qualified carbon oxide resulting from actions not 
related to the selection, operation, or maintenance of the storage facility, such 
as volcanic activity or terrorist attack.”112 This force majeure-type provision 
stands out primarily because of what might appear to be a limited number of 

 
 104. Credit for Carbon Oxide Sequestration, 26 U.S.C. § 45Q (2021). 
 105. Id. 
 106. Credit for Carbon Oxide Sequestration, 26 C.F.R. § 1.45Q–5(a) (2021). 
 107. The volume of leaked carbon oxides is currently calculated and reported under subpart RR 
standards or, in the case of wells used as part of a qualifying EOR project, according to either Subpart RR 
or ISO/ANSI standards. See 26 C.F.R. §1.45Q–3. However, as discussed above, subpart RR (and the GHG 
Reporting Program generally) is in a state of flux and likely to be dismantled by the current administration. 
See Reconsideration of the Greenhous Gas Reporting Program, 90 Fed. Reg. 44591 (Sep. 16, 2025) (to be 
codified at 40 C.F.R. pt. 98). 
 108. 26 C.F.R. § 1.45Q–5(g)(1). 
 109. Id. § 1.45Q–5(g)(2). 
 110. Id. 
 111. Id. § 1.45Q–5(f). 
 112. Id. § 1.45Q–5(h)(2)(i). 
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excepted events—volcanic activity or terrorist attack.113 But in the EPA’s 
response to comments published in the Federal Register at the time the 45Q 
expansion rules were adopted, the EPA made clear that those listed events 
were purely “illustrative.”114 

 
B. What Does “Secure” Storage Really Mean? 

 
A critical determination for CCS project developers planning to claim 

45Q tax credits, or for third parties planning to contract with tax credit 
claimants to inject their qualified carbon oxides for storage, is whether the 
storage will be “secure” as required under 26 C.F.R. § 1.45Q-3.115 Under 
45Q, achieving secure geological storage would appear, on its face, to mean 
compliance with UIC regulations and an EPA-approved MRV plan (or, for 
an EOR project, either complying with an approved MRV plan or with 
ISO/ANSI standards).116 However, achieving secure storage requires a more 
complicated analysis and is perhaps best divided into three categories: 
(1) geologic or geophysical security; (2) mechanical security; and (3) title 
security.117 

Ensuring “secure geological storage” is not only important in a 45Q 
context, but it is also an essential consideration in permitting Class VI and 
Class II UIC wells and in obtaining MRV plan approval.118 While the UIC 
and GHGR programs do not use that precise term, the concept of secure 
storage or containment is a fundamental regulatory underpinning of both the 
UIC and GHGR programs.119 From a project development perspective, the 
need to establish secure geologic storage requires careful siting of a CCS 
project and a detailed, up-front investigation of the local geology, including 
localized faulting and seismic activity.120 A common question raised by CCS 
project developers is whether 2-D or 3-D seismic data is required for approval 
of a UIC injection permit or an MRV plan. Regarding Class II UIC approval 
in Texas and MRV plan approval under EPA’s GHGR program, the answer 
is no, but seismic data is clearly a helpful tool in establishing geologic 
security.121 In discussions with the authors, both RRC’s UIC staff and EPA’s 
GHGR branch confirmed that seismic data is not a required element of either 
an injection permit application or an MRV plan.122 However, both stated that 

 
 113. Id. 
 114. Credit for Carbon Oxide Sequestration, 86 Fed. Reg. 4,728, 4,750 (Jan. 15, 2021) (to be codified 
at 26 C.F.R. pt.1). 
 115. 26 C.F.R. § 1.45Q–3. 
 116. Id. 
 117. Id. 
 118. Id. 
 119. Id. 
 120. Id. 
 121. Id. 
 122. Id. 
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the applicant must provide sufficient technical support to prove containment 
of injected fluids for protection of USDWs (per UIC staff) and for prevention 
of leakage to the atmosphere (per EPA GHGR staff), and that seismic data 
could be beneficial in meeting that burden.123 While seismic analysis is not 
the only available tool for establishing geologic security, it may be one of the 
best—albeit a potentially costly one.124 

Another key element of secure storage is mechanical integrity.125 This 
primarily involves investigating wellbores that penetrate the injection zone 
within the AOR and analyzing the casing, cementing, and/or plugging history 
of those wells.126 Ensuring that wells penetrating the storage zone are 
properly cased, cemented, and/or plugged is obviously an important part of 
the Class II and Class VI permit application review and approval process.127 
Though they can be an extremely valuable source of data for geologic 
characterization of the target zone, overlying and underlying confining zones, 
and the AOR, existing penetrations of the target storage zone can pose 
difficult well-permitting challenges.128 Wells that penetrate the injection 
formation that do not have adequate casing and cement, that were improperly 
plugged, or where those protections are likely to have degraded due to time 
or environmental conditions (e.g., corrosion), may compromise secure 
storage and might require corrective action including the re-entry and 
remediation of existing wellbores to ensure that they are not avenues for fluid 
migration to USDWs or the surface (see more detailed discussion below 
regarding corrective action in the Class VI permitting process).129 

Active production from, or injection into, wells completed in deeper 
formations (i.e., formations located below the base of the storage zone) can 
jeopardize secure geologic storage—especially if those deeper wells are not 
properly cased and cemented through the storage zone, thus becoming 
possible pathways for the escape of stored fluids.130 Furthermore, the number 
of wellbores penetrating the storage zone within the AOR can be an important 
factor in determining the amount of financial assurance required for Class VI 

 
 123. See How EPA’s UIC Clause VI Regulations Work to Ensure the Protection of Groundwater, 
EPA, https://www.epa.gov/systems/files/documents/2023-04/EPA%20Pamphlet_How%20Class%20VI 
%20Regulations%20Ensue%20Groundwater%20Protection.pdf (last visited Apr. 11, 2026). 
 124. See generally Seismic Costs: 2D, 3D, Onshore, Offshore and Microseismic?, THUNDER SAID 

ENERGY (Oct. 30, 2025), https://thundersaidenergy.com/downloads/seismic-costs-2d-3d-onshore-
offshore-and-microseismic/(explaining costs of seismic testing). 
 125. See Mechanical Integrity, 40 C.F.R. 146.8 (2011). 
 126. See id. 
 127. See id. 
 128. See Best Practices: Site Screening, Site Selection, and Site Characterization for Geologic 
Storage Projects, NAT’L ENERGY TECH. LAB’Y, 1, 73 (2017) https://www.netl.doe.gov/sites/default/ 
files/2018-10/BPM-SiteScreening.pdf.  
 129. See Nivia M. Oliveira et al., Assessment for Well Integrity for Repurposing O&G Wells for CO2 
Storage Essential Safety Considerations, ACS OMEGA, 4903  (Jan. 20, 2026), https://pmc.ncbinlm.nih. 
gov/articles/PMC12878509/. 
 130. See id. at 4904. 
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projects, which can run into the tens of millions of dollars per well.131 So, 
well-designed monitoring and corrective action plans are key to ensuring 
sustained secure storage over the life of a CCS project. 

A third key element of establishing secure storage relates to record title 
or the ownership of the real property interests where the storage project is 
located. A good working knowledge of surface and mineral rights ownership 
is crucial early in project development—researching title back to at least to 
any severance of the surface and minerals (or farther back) is highly 
recommended. As discussed in Section V.B below, one of the primary 
concerns related to title for CCS projects in Texas is the potential for conflicts 
between surface and mineral estates.132 While acquiring fee title to the lands 
encompassed by the MMA would be ideal, it is likely a CCS project unicorn, 
at least in Texas, for obvious practical and economic reasons.133 Locating a 
single large tract, or several contiguous, relatively large tracts, with few 
penetrations of the injection zone within the AOR is probably the best one 
can expect for onshore projects.134 Locating such tracts in relatively close 
proximity to industrial sources is not easy, especially near large population 
centers.135 More onshore options are likely available near industrial sources 
in south and west Texas as compared to more urban areas (but see discussion 
regarding Seismic Response Areas below).136 Offshore storage might prove 
a better option along the Gulf Coast. However, offshore CCS development 
involves higher infrastructure costs, unique technical challenges, and longer 
project approval timelines.137 

In the author’s opinion and experience, performing a comprehensive 
title review is every bit as important as properly analyzing the geology and 
well penetrations within the AOR. If this is not possible, then obtaining an 
exclusive option on the target acreage is a viable alternative to leasing or 
purchasing storage rights outright. Typically, the term of an exclusive option 
to lease or purchase the target acreage is one to three years and allows the 
CCS developer the opportunity to run title as well as perform necessary 
environmental or other due diligence investigations.138 

 
 
 

 

 
 131. See id. at 4908. 
 132. See infra Section V.B (discussing conflicts with the mineral estate). 
 133. See Eric Rambech, Site Selection: 4 Essential Steps to Find the Best Sites for Carbon Capture, 
CAPTURE MAP (Aug. 15, 2023), https://www.capturemap.no/site-selection-carbon-capture/. 
 134. Id. 
 135. Id. 
 136. Id.; see infra Section IV.D (discussing seismic response areas). 
 137. See Rambech, supra note 133. 
 138. Id. 
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III. FEDERAL REGULATION OF CLASS VI WELLS 
 

There are six classes of injection wells under the UIC program.139 Class 
VI is the newest classification and covers carbon sequestration wells.140 

 
A. Class VI Well Classification 

 
As discussed above, the Class VI classification is for “[w]ells that are 

not experimental in nature that are used for geologic sequestration of carbon 
dioxide beneath the lowermost formation containing a USDW; or, wells used 
for geologic sequestration of carbon dioxide that have been granted a waiver 
of the injection depth requirements pursuant to requirements at § 146.95 of 
this chapter; or, wells used for geologic sequestration of carbon dioxide that 
have received an expansion to the areal extent of an existing Class II 
enhanced oil recovery or enhanced gas recovery aquifer exemption pursuant 
to §§ 146.4 of this chapter and 144.7(d).”141 

 
B. EPA Permitting of Class VI Wells 

 
The permitting discussion that follows does not cover every aspect or 

element of a federal Class VI permit application, as that would make this 
Article far more detailed than the regulations themselves. This Article 
highlights some of the more significant parts of the Class VI permit 
application process.142 

The Class VI permitting process is bifurcated, where the applicant first 
obtains a construction permit for the well and then approval to inject into and 
operate the well.143 EPA’s stated goal is to issue a permit to construct (or 
permit to drill) within two years of receiving a complete Class VI 
application.144 Currently, a Class VI permit to construct takes approximately 
two and one-half to three years to obtain from EPA Region 6.145 

In the construction permitting phase of the process, the area of review 
dictates most of the information requirements.146 

 

 
 139. Classification of Wells, 40 C.F.R. § 144.6 (2011). 
 140. Id. § 144.6(f). 
 141. Id. 
 142. See discussion infra Section IV (discussing state regulations). 
 143. Required Class VI Permit Information, 40 CFR §§ 146.82(a), (c) (2011). 
 144. EPA anticipates that prospective owners or operators submitting complete Class VI applications 
will be issued permits in approximately two years. See EPA Report to Congress: Class VI Permitting, 
EPA 1, 13 (Oct. 2022),  https://www.epa.gov/system/files/documents/2022-11/EPA%20Class%20VI%20 
Permitting%20Report%20to%20Congress.pdf. 
 145. See, e.g., Primary Enforcement Authority for UIC, supra note 75. 
 146. Id. 
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1. Area of Review 
 

The area of review (AOR) is the region surrounding the geologic 
sequestration project where USDWs may be endangered by the injection 
activity.147 The AOR is delineated using computational modeling that 
accounts for the physical and chemical properties of all phases of the injected 
carbon dioxide stream and is based on available site characterization, 
monitoring, and operational data.148 The regulations do not identify the type 
of models that are acceptable. However, 2013 EPA guidance, though 
somewhat dated, does contain a non-exhaustive list of models that have been 
evaluated for use on carbon sequestration projects.149 

 

 
 

Figure 1: Monitoring Areas Under UIC Class VI and Subpart RR Requirements150 
 

The modeling is used to predict the projected lateral and vertical 
migration of the carbon dioxide plume and formation fluids in the 
subsurface.151 Then, based on that defined area, the applicant must identify 
all penetrations, including active and abandoned wells and underground 
mines, that may penetrate the confining layers of the injection zone.152 Figure 
1 is an example from EPA guidance of a defined AOR (in green) with 

 
 147. Area of Review and Corrective Action, 40 CFR § 146.84 (2011). 
 148. Id. § 146.84(a). 
 149. Geologic Sequestration of Carbon Dioxide, supra note 70 at 28. 
 150. General Technical Support Document for Injection and Geologic Sequestration of Carbon 
Dioxide: Subparts RR and UU, EPA, 54 fig.5–1 (Nov. 2010), https://www.epa.gov/sites/default/files/ 
2015-07/documents/subpart-rr-w-tsd.pdf [hereinafter General Support Document]. 
 151. Id. 
 152. 40 C.F.R. § 146.84(c)(2). 
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abandoned wells identified.153 The applicant is required to determine which 
abandoned wells in the AOR have been plugged in a manner that prevents 
the movement of carbon dioxide or other fluids that may endanger USDWs, 
including use of materials compatible with the carbon dioxide stream.154 The 
AOR analysis is perhaps the single most important and defining feature of a 
CCS project because it impacts so many aspects of the permitting process. 
For example, it dictates or affects any corrective action, geologic review, 
financial responsibility, and post-injection site care and site closure plan.155 
As such, potential applicants should prioritize site selection to avoid existing 
wells or future penetrations. 

 
2. Corrective Action 

 
Correction action must be performed on all wells within the AOR that 

need corrective action using methods designed to prevent the movement of 
fluid into or between USDWs.156 Corrective action is defined to mean “the 
use of Director-approved methods to ensure that wells within the area of 
review do not serve as conduits for the movement of fluids into underground 
sources of drinking water.”157 Corrective action might include plugging or 
re-plugging a nearby well, performing remedial cementing (e.g., perf and 
squeeze), or testing to determine well integrity.158 Importantly, the corrective 
action plan must include information on how site access will be guaranteed 
for future corrective action.159 Ensuring site access for the life of a Class VI 
well and the post-injection period is an important overall consideration when 
planning a project.160 

The owner or operator of a Class VI well must prepare, maintain, and 
comply with a plan to delineate the AOR for a proposed geologic 
sequestration project, periodically reevaluate the delineation, and perform 
corrective action as required.161 

When developing the AOR and any required corrective action plan, it is 
important to consider that both the AOR and corrective action plan will likely 
change over time. The minimum frequency at which the owner or operator is 

 
 153. General Support Document, supra note 150, at 54. 
 154. 40 C.F.R. § 146.84(c)(3). 
 155. Id. 
 156. Id. § 146.84(d). 
 157. Id. § 146.81(d). 
 158. Well Plugging, EPA, (Sep. 6, 2023), https://www.epa.gov/natural-gas-stor-program/well-
plugging. 
 159. Area of Review and Corrective Action, 40 C.F.R. § 146.84(b)(2)(iv) (2011). 
 160. Id. 
 161. Id. § 146.84(b). 
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required to reevaluate its AOR is every five years.162  All modeling inputs 
and data used to support AOR re-evaluations must be retained for 10 years.163 
 

3. Financial Responsibility 
 

Before issuance of the Class VI permit, the Regional Director must 
“consider and approve the financial responsibility demonstration for all the 
phases of the geologic sequestration project.”164 

Financial assurance requirements can run into the several tens of 
millions of dollars per Class VI well.165 The owner or operator of a Class VI 
well must demonstrate and maintain financial responsibility in the form of a 
financial instrument (e.g., bond or letter of credit) to cover the cost of 
(1) corrective action, (2) injection well plugging, (3) post injection site care 
and closure, and (4) emergency and remedial response.166 Written cost 
estimates of (1) through (4) “must be based on the costs to the regulatory 
agency of hiring a third party to perform the required activities not within the 
corporate structure of the owner or operator.”167 

The owner or operator has a continuing duty to provide updated 
information related to its financial responsibility instrument on an annual 
basis and to notify the agency of any adverse financial conditions that may 
affect its ability to carry out injection well plugging, post-injection site care, 
and site closure.168 

Additionally, the owner or operator must maintain financial 
responsibility and resources until site closure is approved, including approval 
of the completed post-injection site care and site closure plan.169 The long 
duration of some Class VI projects, in particular the long post-injection 
timeframe, may pose challenges at the time of permitting when securing a 
financial instrument for the duration of a project phase or for the project as a 
whole.170 For project phases that occur far into the future, the applicant may 
establish an interim financial instrument during permitting to meet the 

 
 162. Id. § 146.84(b)(2)(i). 
 163. Id. § 146.84(g). 
 164. Id. § 146.85(a)(5)(i). 
 165. Financial Responsibilities for Underground Injection Well Owners or Operators, EPA, (July 2, 
2025), https://www.epa.gov/uis/financial-responsibilities-underground-injection-well-owners-or-
operators. 
 166. Financial Responsibility, 40 C.F.R. § 146.85(c) (2011). 
 167. Id. § 146.85(c)(1). 
 168. Id. §§ 146.85(a)(5)(ii), (d). 
 169. Id. § 146.85(b)(1). 
 170. See Geologic Sequestration of Carbon Dioxide Underground Injection Control (UIC) Program 
Class VI Implementation Manual for UIC Program Dir.s, EPA, 4-27 (Jan. 2018), https://www.epa.gov. 
sites/default/files/2018-01/documents/implementation_manual_508_010318.pdf [hereinafter 
Implementation Manual]. 
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financial responsibility requirements if the applicant cannot secure the 
specific instrument at that time.171 

 
4. Injection Well Construction 

 
Applicants must submit proposed schematics and construction 

procedures for the injection well.172 This ensures that applicants construct and 
complete the well to: “(1) [p]revent the movement of fluids into or between 
USDWs or into any unauthorized zones; (2) [p]ermit the use of appropriate 
testing devices and workover tools; and (3) [p]ermit continuous monitoring 
of the annulus space between the injection tubing and long string casing.”173 

Federal UIC regulations require that surface casing “extend through the 
base of the lowermost USDW and be cemented to the surface.”174 This differs 
from RRC surface casing requirements, which are tied to the base of usable 
quality water rather than to USDW.175 

Importantly, the applicant must construct the injection well with cement 
and cement additives that are compatible with the carbon dioxide stream and 
subsurface chemistry.176 

 
C. Pre-Injection Operations and Operations 

 
1. Logging, Sampling, and Testing Prior to Injection Well Operations 

 
Applicants must submit a proposed pre-operational formation testing 

and well testing program describing how they will test the well and analyze 
the chemical and physical characteristics of the injection and confining 
zones.177 The Regional Director must approve this plan before the applicant 
can drill the well.178 

“During the drilling and construction of a Class VI injection well, the 
owner or operator must run appropriate logs, surveys, and tests to determine 
or verify the depth, thickness, porosity, permeability, and lithology of, and 
the salinity of any formation fluids in all relevant geologic formations . . . ”179 

 
 171. Id. 
 172. Required Class VI Permit Information, 40 C.F.R. § 146.82(c) (2011). 
 173. Injection Well Construction Requirements, § 146.86(a) (2011). 
 174. Id. § 146.86(b)(2). 
 175. 16 TEX. ADMIN CODE pt. 1 ch.3 § 3.13 (2025) (R.R. Comm’n of Tex., Casing, Cementing, 
Drilling, Well Control, and Completion Requirements). 
 176. 40 C.F.R. § 146.86(b)(5). 
 177. Id. § 146.82(a)(8). 
 178. Id. § 146.86; see also Applicability, 40 C.F.R. § 146.81(c) (2011) (describing that if the applicant 
has already constructed the well (i.e., converting an existing well), then the applicant must provide 
documentation of prior logs, mechanical integrity tests, or other tests to demonstrate that the operator 
engineered and constructed the well to meet the goals of 40 C.F.R. § 146.86). 
 179. Logging, Sampling, and Testing Prior to Injection Well Operation, 40 C.F.R. § 146.87(a) (2011). 
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This ensures conformance with the injection well construction requirements 
under Section 146.86 and establishes accurate baseline data for comparing 
future measurements.180 The federal UIC logging, sampling, and testing 
requirements for Class VI wells are substantial and exceed the typical 
requirements for Class II wells.181 

 
a. Surface Casing 

 
Before and upon installing the surface casing, the applicant must run 

resistivity, spontaneous potential, and caliper logs.182 After the applicant sets 
and cements the surface casing, it must run a cement bond, a variable-density 
log, and a temperature log.183 

 
b. Long String Casing 

 
Before and upon installing the long string casing, the applicant must run 

“[r]esistivity, spontaneous potential, porosity, caliper, gamma ray, fracture 
finder logs, and any other logs” that the EPA Regional Director may 
require.184 Just as with the surface casing, the applicant must run “[a] cement 
bond and variable density log, and a temperature log after the [long string] 
casing is set and cemented.”185 

Additionally, the applicant must run a series of tests to demonstrate the 
internal and external mechanical integrity of the injection well, including 
pressure tests with liquid or gas, a tracer survey (e.g., oxygen-activation 
logging), a temperature or noise log, and a casing inspection log.186 

 
c. Cores and Sampling 

 
The applicant must take whole or sidewall cores as well as confining 

system and formation fluid samples from the injection zone.187 The applicant 
must also “record the fluid temperature, pH, conductivity, reservoir pressure, 

 
 180. Id. 
 181. See Class II Oil and Gas Related Injection Wells, EPA, https://www.epa.gov/uic/class-ii-oil-
and-gas-related-injection-wells (last visited Apr. 12, 2026). 
 182. 40 C.F.R. § 146.87(a)(2)(i). 
 183. Id. § 146.87(a)(2)(ii). 
 184. Id. § 146.87(a)(3)(i). 
 185. Id. § 146.87(a)(3)(ii). 
 186. Id. § 146.87(a)(4). 
 187. Id. § 146.87(b). The Regional Director has the discretion to “accept information on cores from 
nearby wells if the owner or operator can demonstrate that core retrieval is not possible and that such cores 
are representative of conditions at the well.” Id. The Regional Director may also require cores from other 
formations. Id. 
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and static fluid level of the injection zone.”188 The applicant must also 
determine the fracture pressure of the injection and confining zones.189 

Upon completion, but before operation, the applicant must conduct a 
pressure fall-off test and either a pump test or an injectivity test.190 
“Additional testing may include seismic monitoring to determine if seismic 
activity may impact the confining zone.”191 

At this point, the owner or operator must obtain approval to operate the 
Class VI well.192 Operating the well requires considering the final AOR based 
on modeling and the site-specific data collected during the logging, testing, 
and sampling phase.193 

 
2. Well Operating Requirements 

 
The Class VI permitting process also includes reviewing the proposed 

injection pressure, annulus pressure, and planned down-hole shut-off systems 
to ensure that injection rates and volumes are appropriate for the site’s 
geology and the well’s construction.194 Injection pressure in a Class VI well 
may “not exceed 90 percent of the fracture pressure of the injection zone(s), 
to ensure that the injection does not initiate new fractures or propagate 
existing fractures in the injection zone(s).”195 Injection pressure also may not 
initiate fractures in the confining zone(s) or cause the movement of injection 
or formation fluids that endanger a USDW.”196 The Regional Director must 
approve any stimulation plan as part of the permit application and incorporate 
it into the permit.197 

The operator must fill the annulus—the space—between the required 
tubing and the long-string casing with a non-corrosive fluid, and the pressure 
on that annulus must exceed the injection well’s operating injection 
pressure.198 This avoids injection fluid leaking from the tubing into the 
annulus.199 

The applicant must also provide continuous monitoring, alarms, 
automatic surface shut-off systems for onshore wells, and automatic down-

 
 188. Id. § 146.87(c). 
 189. Id. §146.87(d). 
 190. Id. § 146.87 (e)(2)–(3). 
 191. See Implementation Manual, supra note 170, at 4-35. 
 192. Required Class VI Permit Information, 40 C.F.R. § 146.82(c) (2011). 
 193. Id. §146.82(c)(1). 
 194. Injection Well Operating Requirements, 40 C.F.R. § 146.88 (2011). 
 195. Id. § 146.88(a). 
 196. Id. 
 197. Id. 
 198. Id. § 146.88(c). There are exceptions if the Regional Director determines that maintaining a 
higher annulus pressure would harm the integrity of the well or endanger USDWs. See id. 
 199. See generally id. (explaining the importance of using proper methods to fill the annulus). 
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hole shut-off systems for offshore wells.200 There are also notification 
requirements when monitoring indicates a loss of mechanical integrity.201 

“A Class VI well has mechanical integrity if: (1) [t]here is no significant 
leak[age] in the casing, tubing, or packer; and (2) [t]here is no significant 
fluid movement into a USDW through channels adjacent to the injection well 
bore.”202 Continuous monitoring of injection pressures, rates, injected 
volumes, annulus pressures, and annulus fluid volumes proves mechanical 
integrity.203 

At least annually, the owner or operator must run “[a]n approved tracer 
survey such as an oxygen-activation log, or [a] temperature or noise log to 
determine the absence of significant fluid movement . . .”204 It may also 
become necessary to run a casing inspection log to determine whether there 
is corrosion in the long-string casing.205 

In addition to the pre-operating testing requirements, there are 
significant operating testing and monitoring requirements.206 The rules 
require applicants to develop and implement a comprehensive testing and 
monitoring plan that includes: injectate monitoring; corrosion monitoring of 
the well’s tubular, mechanical, and cement components; mechanical integrity 
testing; pressure fall-off testing; groundwater quality monitoring; carbon 
dioxide plume and pressure front tracking; and, at the discretion of the UIC 
Program, surface, air, and soil gas monitoring.207 

 
3. Reporting 

 
Reporting requirements are in Section 146.91, which notably requires 

semi-annual reporting of any changes to the physical, chemical, and other 
characteristics of the carbon dioxide stream from the proposed operating 
data.208 This is to confirm that the stream’s composition remains consistent 
with the permit and the information on which predictions of no adverse 
interaction between the injectate and well materials or formation fluids were 
based.209 Other operational data (e.g., pressure, rate, and volume) and 
descriptions of any events that exceed certain operating parameters or trigger 
shut-off devices must be included in the semi-annual report.210 

 

 
 200. Id. § 146.88(e)(2). 
 201. Id. §§ 146.88(e)–(f). 
 202. Mechanical Integrity, 40 C.F.R. §§ 146.89(a)(1)–(2) (2011). 
 203. Id. § 146.89(b). 
 204. Id. § 146.89(c). 
 205. Id. § 146.89(d). 
 206. Testing and Monitoring Requirements, 40 C.F.R. § 146.90 (2011). 
 207. Id. 
 208. Reporting Requirements, 40 C.F.R. §146.91 (2011). 
 209. Id. 
 210. Id. 
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4. Emergency and Remedial Response Plan 
 

The Emergency and Remedial Response Plan (ERRP) is a part of the 
Class VI permit application.211 It must address the movement of the injection 
or formation fluids that may cause an endangerment to a USDW during 
construction, operation, and post-injection site phases.212 The owner or 
operator of the well is required to take specific actions if it obtains evidence 
that the injected carbon dioxide stream and associated pressure front may 
cause an endangerment to a USDW, including immediately ceasing injection, 
identifying and characterizing any release, notifying the EPA Regional 
Director within 24 hours, and implementing the ERRP.213 

 
D. Post-Injection 

 
During the post-injection phase, after injection has ceased, Class VI well 

owners or operators must conduct monitoring to confirm project behavior 
over time.214 Also, during this phase, the owner or operator must plug the 
injection well and monitoring wells to ensure they do not become conduits 
for fluid movement that could endanger USDWs.215 

 
1. Plugging 

 
A well-plugging plan is part of the Class VI well construction permit 

application.216 The plugging requirements include flushing the Class VI well 
with a buffer fluid, determining the bottomhole reservoir pressure, and 
performing a final external mechanical integrity test.217 

 
2. Post-Injection Site Care and Site Closure 

 
This plan addresses activities that occur following cessation of injection. 

The owner or operator must continue to monitor the site for 50 years 
following the cessation of injection, or for an approved alternative timeframe, 
until it can be demonstrated that no additional monitoring is needed to ensure 
that the project does not pose an endangerment to USDWs 
(Non-Endangerment Demonstration).218 The Non-Endangerment 
Demonstration must be based on monitoring and other site-specific data and 

 
 211. Emergency and Remedial Response, 40 C.F.R. § 146.94 (2011). 
 212. Id. § 146.94(a). 
 213. Id. § 146.94(b). 
 214. Id. 
 215. Id. 
 216. Injection and Well Plugging, 40 C.F.R. § 146.92 (2011). 
 217. Id. § 146.92(a). 
 218. Post-Injection Site Care and Site Closure, 40 C.F.R. § 146.93(c) (2011). 
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should verify that: (1) the carbon dioxide plume and pressure front are 
behaving as predicted; and (2) the pressures within the subsurface area are 
dissipating.219 

Once it is determined by the EPA Regional Director that no additional 
monitoring is needed to ensure that the geologic sequestration project does 
not pose an endangerment to USDWs, then site closure can be authorized.220 
After site closure is authorized by the Regional Director, the owner or 
operator must plug all monitoring wells.221 

Within 90 days of site closure, the owner or operator must submit a site 
closure report that includes: (1) documentation of appropriate well plugging 
and a copy of a survey plat which has been submitted to the local zoning 
authority designated by the Regional Director;222 (2) documentation of 
appropriate notification and information to such other authorities (e.g. RRC) 
that have authority over drilling activities to enable such authorities to impose 
appropriate conditions on subsequent drilling activities that may penetrate the 
injection and confining zones; and (3) records reflecting the nature, 
composition, and volume of the carbon dioxide stream.223 

Finally, the owner or operator of the Class VI well must record a 
notation on the deed to the facility property or any other document that are 
normally examined during a title search that will, in perpetuity, provide any 
potential purchaser of the property the following information: (1) the fact that 
the land has been used to sequester carbon dioxide; (2) the name of the state 
agency, local authority, and/or Tribe with which the survey plat was filed, as 
well as the address of the EPA Regional Office to which it was submitted; 
and (3) the volume of fluid injected, the injection zone into which it was 
injected, and the period over which injection occurred.224 

Overall, the Class VI permitting process is an iterative process that 
evolves over time as more data and information are gathered. Owners and 
operators are required to continuously monitor and update the various plan 
components of the permit to ensure that USDWs are protected throughout the 
life of the project and the 50-year post-injection period.225 

 
E. Transitioning Wells from Class II to Class VI 

 
EPA regulations provide a pathway for converting Class II wells to 

Class VI, which would allow the converted well to inject CO2 captured from 

 
 219. Id. § 146.93(b). 
 220. Id. § 146.93(b)(3). 
 221. Id. § 146.93(e). 
 222. Id. § 146.93(f)(1) (explaining that the plat must indicate the location of the injection well relative 
to permanently surveyed benchmarks). 
 223. Id. § 146.93(f). 
 224. Id. § 146.93(g). 
 225. See id. 
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non-oil and gas industrial sources, such as a power plant or a factory.226 40 
C.F.R. section 144.19 (entitled “Transitioning from Class II to Class VI”) 
provides: “Owners or operators that are injecting carbon dioxide for the 
primary purpose of long-term storage into an oil and gas reservoir must apply 
for and obtain a Class VI geologic sequestration permit when there is an 
increased risk to USDWs compared to Class II operations.”227 Subsection (b) 
states that the UIC “Director” shall determine whether there is “an increased 
risk to USDWs” posed by Class II injection operations and whether a Class 
VI permit is required. Additional guidance for transitioning EOR wells 
injecting anthropogenic CO2 from Class II to Class VI is provided in a 2015 
EPA memo.228 That memo makes clear that the “Director” charged with 
analyzing the increased risk to USDWs is the state UIC director for those 
states, like Texas, that have primary enforcement responsibility under the 
Class II UIC program.229 In the memo, EPA “encourages” state Class II 
directors to coordinate with EPA’s Class VI directors when the state director 
“believes that the risk has changed as a result of significant storage of CO2 
in the reservoir.”230 

As discussed above, there has been extensive discussion within the oil 
and gas industry about whether the 45Q tax credit also applies to Class II 
AGIs.231 Additional insight to this question can be found in the draft EPA 
“draft” guidance, which states: 

 
Acid Gas Wells 
In 2015, the EPA issued a memorandum titled “Key Principles in 
EPA’s Underground Injection Control Program Class VI Rule 
Related to Transition of Class II Enhanced Oil or Gas Recovery 
Wells to Class VI.” The Memorandum provides high level 
guidance in the form of six key principles related to the 
transitioning of Class II Enhanced Recovery (ER) wells that store 
CO2 from Class II operations to the Class VI. The Office of Ground 
Water and Drinking Water, in consultation with the Office of 
General Counsel, interprets the Memorandum’s key principles 
related to the transition of Class II ER wells to the Class VI 
program as applicable to Class II-D acid gas wells. Such an 

 
 226. Transitioning from Class II to Class VI, 40 C.F.R. § 144.19(a) (2011). 
 227. Id. 
 228. Memorandum from Peter Grevatt, Dir. of EPA Off. of Ground Water and Drinking Water, to 
Reg’l Water Div. Dirs., EPA (Apr. 23, 2015), https://www.epa.gov/sites/default/files/2020-08/documents/ 
class2eorclass6memo_0.pdf. 
 229. Id. 
 230. Id. 
 231. See discussion supra Section II.A.5 (describing how § 1-45Q–3(b)(1) likely includes Class II 
AGI wells). 
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interpretation is legally consistent with the UIC Class VI Well 
Regulations, specifically 40 CFR 144.19.232 

 
If the purpose of injecting CO2 and/or sour gas is permanent storage, it is by 
definition sequestration. EPA’s draft guidance, if formally adopted, would 
take EPA’s rules for transitioning operations from Class II to Class VI 
injection that have historically been applied to Class II EOR injection of 
anthropogenic CO2 and extend them to Class II AGIs.233 

As discussed below in Section IV.B.2, the RRC, in coordination with 
EPA Region 6, has likewise recognized in draft guidance the concept that 
Class II AGI operations may be required to transition to Class VI operations 
with the “key factor” being whether there is an “increased risk to USDWs” 
where the “regulatory tools of the Class II program cannot successfully 
manage the risk.”234 

 
1. No Increased Risk to USDWs 

 
EPA’s transition rule lays out nine factors that the UIC Director must 

consider in determining whether there is “an increased risk to USDWs” posed 
by Class II injection operations that would require transition to Class VI for 
the purpose of long-term storage of anthropogenic CO2.235 Those factors are: 

 
[I]ncrease in reservoir pressure within the injection zone[s]; increase in 
[carbon dioxide] injection rates; distance between the injection zone[s] and 
USDWs; suitability of the [Class II area of review] delineation; quality of 
abandoned well plugs within the [area of review]; the [owner's or] 
operator’s plan for recovery of [carbon dioxide] at the cessation of injection; 
the source and properties of injected [carbon dioxide]; and any additional 
site-specific factors as determined by the [Director].236 

 
Clearly, these factors make sense in an EOR context where the primary focus 
is shifting from flooding operations for enhancing production to injecting 
CO2 for long-term storage. However, as evidenced by EPA’s and the RRC’s 
recent draft guidance, it appears that EPA and state UIC programs likely will 
now apply these factors to Class II AGIs disposing of CO2 captured from oil 

 
 232. EPA Draft Guidance, supra note 82, at 4. 
 233. See id. 
 234. See discussion infra, Section IV.B.2 (discussing Class II transitions); see also Geologic Storage 
of Carbon Dioxide (CO2), RRC, https://www.rrc.texas.gov/oil-and-gas/applications-and-permits/injectio 
n-storage-permits/co2-storage/#AcidGas (last visited Apr. 12, 2026) [hereinafter Geologic Storage of 
CO2]. 
 235. Transitioning from Class II to Class VI, 40 C.F.R. § 144.19(b) (2011). 
 236. Id. 
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and gas production.237 In fact, for Class II wells injecting CO2 for disposal, 
the RRC now requires additional data to be submitted as part of the Class II 
application process or that additional data be collected as permit conditions 
to ensure no increased risk to USDWs.238 This additional data includes 
step-rate tests (SRTs), post-permitting bottom-hole pressure monitoring and 
reporting, and plume modeling (which is required when a certain threshold 
maximum injection rate is requested by the applicant).239 
 
IV. STATE REGULATION OF CLASS VI, CLASS II, AND STRATIGRAPHIC TEST 

WELLS 
 

A. Class VI Wells 
 
Currently, only six states have obtained primacy to administer the Class 

VI UIC program: Wyoming, North Dakota, Louisiana, West Virginia, 
Arizona, and Texas.240 Texas’s journey to obtain primacy began in 2009 
when the Texas Legislature established a legal framework for regulating 
geologic storage of anthropogenic CO2.241 The Legislature divided regulatory 
authority between the RRC and the Texas Commission on Environmental 
Quality (TCEQ) and charged both agencies with adopting regulations within 
their respective jurisdiction and with developing programs for the purposes 
of obtaining primacy over the geologic storage and “associated injection” of 
anthropogenic CO2.242 

In response to this legislation and effective December 10, 2010, the 
RRC adopted Chapter 5 (entitled “Carbon Dioxide”) which generally covers 
two sets of permitting procedures: the first is a detailed permitting regime 
governing geologic storage operations (under Chapter 5, subchapter B, of the 
RRC’s rules)243 and the second sets out a certification process for the 
injection and incidental storage of CO2 for the purposes of EOR projects 
(under Chapter 5, subchapter C).244 During the 2021 legislative session, the 
Texas Legislature enacted H.B. 1284, which gave the RRC sole authority 
to regulate Class VI UIC wells, but only once Texas obtained primacy.245 

 
 237. Final Class VI Guidance Documents, EPA, https://www.epa.gov/uic/final-class-vi-guidance-
documents (last updated Jan. 28, 2026). 
 238. Id. 
 239. Id. 
 240. Current Class VI Projects under Review at EPA, EPA, https://www.epa.gov/uic/current-class-
vi-projects-under-review-epa (last visited Apr. 11, 2025). 
 241. Tex. S.B. 1387, 81st Leg., R.S. (2009). 
 242. Id.  
 243. See generally, 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B §§ 5.201–.208 (2023) (R.R. Comm’n 
of Tex., Geologic Storage and Associated Injection of Anthropogenic Carbon Dioxide). 
 244. See generally, 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. C §§ 5.301–.308 (2023) (R.R. Comm’n 
of Tex., Certification of Geologic Storage of Anthropogenic Carbon Dioxide (CO2) Incidental to 
Enhanced Recovery of Oil, Gas, or Geothermal Resources). 
 245. Tex. H.B. 1284, 87th Leg., R.S. (2021). 
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Concentrating Class VI regulatory authority in the RRC added consistency 
to the Class VI program and takes advantage of the RRC’s technical 
expertise developed over several decades of regulating Class II EOR and 
AGI wells and CO2 pipelines in Texas.246 

Then, effective December 15, 2025, EPA approved the RRC’s Chapter 
V, subchapter B, Class VI UIC program regulations, which give the RRC the 
authority to issue permits for Class VI CCS wells and to regulate geologic 
carbon sequestration in Texas.247 That is, Texas now has primacy over the 
Class VI UIC program (except on Native American lands).248 The RRC’s 
Chapter 5, Subchapter B, rules apply “to a well that is authorized as or 
converted to an anthropogenic CO2 injection well for geologic storage (a 
Class VI injection well)” and create a comprehensive regulatory framework 
for injecting CO2 captured from industrial sources into Class VI wells.249  
Importantly, Subchapter B states that it does not apply to Class II EOR or 
AGI wells (regulated under Chapter 3 of the RRC’s oil and gas regulations) 
or to wells injecting a “CO2 stream that meets the definition of a hazardous 
waste under 40 CFR Part 261” (presumably Class I wells that the TCEQ 
regulates).250 

Broadly speaking, the RRC’s Subchapter B rules are substantively 
similar to the EPA’s Class VI regulations, with some significant distinctions 
discussed below.251 Like the EPA’s Class VI regulations, the RRC’s Class VI 
rules regulate the permitting and construction of a Class VI well and require: 
adopting a corrective action plan for existing or plugged wells within the 
Class VI well’s AOR that require corrective action such as re-plugging; 
logging and testing the well once the operator drills it; testing and monitoring 
once injection begins; adhering to well operating criteria (including 
maximum injection rates and pressures); developing a well plugging plan; 
adopting an emergency and remedial response plan in the event that injected 
fluids escape the storage zone; and creating a detailed post-injection storage 
facility care and closure plan.252 

 
 246. Id. 
 247. Texas Underground Injection Control (UIC) Program; Class VI Primacy Application, 90 Fed. 
Reg. 51,021, 51021 (Nov. 14, 2025) (to be codified at 40 C.F.R. pt 147). 
 248. Id. at 51022. 
 249. 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.201(d) (2023) (R.R. Comm’n of Tex., 
Accountability and Compliance). 
 250. Id. §§ 5.201(b), (c), (g). 
 251. See generally 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.202 (2023) (R.R. Comm’n of Tex., 
Permit Required and Draft Permit and Fact Sheet) (describing the permitting requirements for CO2 
injection wells); 6 TEX. ADMIN CODE pt. 1 ch. 5 subch. B § 5.203 (2023) (R.R. Comm’n of Tex., 
Application Requirements) (describing the requirements for constructing and operating CO2 injection 
wells). 
 252. 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.203 (2023) (R.R. Comm’n of Tex., Application 
Requirements). 
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Unlike most injection wells, the RRC issues permits for operators of 
Class VI wells that must meet detailed financial assurance requirements.253 
Per 16 Tex. Admin Code 5.205(c),“[t]he director shall consider and approve 
the applicant’s demonstration of financial responsibility for all the phases of 
the geologic sequestration project, including the post-injection storage 
facility care and closure phase and the plugging phase, prior to issuance of a 
geologic storage injection well permit.”254 

 
1. Important Distinctions Between EPA and RRC Class VI Rules 

 
While similar in many respects, including the type of technical data 

submitted in support of a well permit application, there are several important 
distinctions and structural differences between the federal Class VI 
permitting approach and the Texas Class VI regulatory framework.255 

For instance, the EPA’s Class VI rules include a 50-year default 
post-injection monitoring period.256 The RRC declined to adopt the 50-year 
default, opting for a performance-based post-closure monitoring period 
rather than a set time frame.257 The RRC had originally tied post-injection 
site care to “cessation of migration” of the CO2 plume. But based on 
comments during the rule amendment process in 2022, the RRC recognized 
that a “plume can still be moving yet be considered non-endangering.”258 It 
elaborated further, stating that 

 
[c]omplete stasis of the plume and pressure front within the injection 
interval as a requirement to end post injection site care monitoring could be 
unrealistic and unnecessary. The emphasis should be on documenting the 
effectiveness of the vertical separation and plume and pressure front 
confinement beneath adequate confining zones. If, to a high degree of 
certainty, the plume and formation fluids will remain deep in the subsurface 
below the confining zone, then any lateral migration may not result in 

 
 253. 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.205 (2023) (R.R. Comm’n of Tex., Fees, Financial 
Responsibility, and Financial Assurance). 
 254. Id. § 5.205(c). 
 255. See discussion infra Section IV.A.1 (describing the differences between the EPA’s regulations 
and the RRC’s regulations). 
 256. 40 C.F.R. § 146.93(b) (2011). 
 257. See 16 TEX. ADMIN. CODE § 5.203; 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.206(k)(2) 
(2023) (R.R. Comm’n of Tex., Permit Standards); see also 47 Tex. Reg. 5797, 5813 (2022) (to be codified 
as an amendment to 16 TEX. ADMIN. CODE § 5.203) (R.R. Comm’n of Tex., Application Requirements) 
(“Current Commission rules do not include a 50-year default post injection site care period. To meet the 
minimum federal requirements, the Commission proposed to amend § 5.203(m) to include the data and 
information required to make a demonstration that an alternative timeframe is appropriate and ensures 
non-endangerment of USDWs. If the monitoring period is performance-based (i.e., no endangerment of 
Underground Sources of Drinking Water (USDWs)), a specific time frame is artificial.”). 
 258. 47 Tex. Reg. at 5813. 
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endangerment of USDWs, and it will be unnecessary for a plume or pressure 
front to be in complete stasis.259 
The RRC further elaborated on post-injection monitoring in its 2023 

amendments to its Class VI rules and, again, rejected a strict 50-year default 
post-injection monitoring period.260 

The RRC’s Class VI rules also require that: 
 

The permittee of a geologic storage well shall coordinate with any operator 
planning to drill through the AOR to explore for oil and gas or geothermal 
resources and take all reasonable steps necessary to minimize any adverse 
impact on the operator’s ability to drill for and produce oil and gas or 
geothermal resources from above or below the geologic storage facility.261  

 
The RRC will designate the AOR of geologic storage projects on the 

GIS maps that the RRC Drilling Permits Section uses to alert both the 
Drilling Permits Section and operators seeking a drilling permit application 
for a well within the AOR.262 If an oil and gas operator plans to drill within a 
storage project’s AOR, then the RRC will include in the drilling permit a 
condition requiring the drilling permittee to notify and coordinate with the 
permittee of the geologic storage project regarding its plans to drill.263 
Presumably, this will include exchanging technical information to ensure the 
safety of drilling operations, the integrity of the storage project, and the 
protection of USDWs and the public.264 

Another significant difference between the RRC’s and the EPA’s 
respective approaches to regulating Class VI wells is the opportunity under 
Texas law for a contested case hearing.265 The RRC cannot administratively 
approve an application for a Class VI well if it receives a protest from a 
person entitled to notice under subchapter B within 30 days of the date that 
(1) the application by the Oil and Gas Division of the RRC receives the 
application, (2) the individual receives notice, or (3) the last publication of 
the notice, whichever is later.266 If the RRC received such a protest, then it 
must schedule a contested case hearing if the applicant requests one.267 
Following an evidentiary hearing held before an administrative law judge 

 
 259. Id. 
 260. Memorandum from Haley Cochran, Assistant Gen. Couns., R.R. Comm’n of Tex. Off. of Gen. 
Couns., on Amendments to 16 TAC Chapter 5, relating to Carbon Dioxide (CO2) to Christi Craddick, 
Chairman, R.R. Comm’n of Tex., Wayne Christian, Comm’r, R.R. Comm’n of Tex., and Jim Wright, 
Comm’r, R.R. Comm’n of Tex (Aug. 22, 2023 
 261. 16 TEX. ADMIN. CODE § 5.206(o)(2)(G). 
 262. 47 Tex. Reg. at  5823. 
 263. Id. 
 264. See id. 
 265. 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.204(b)(2) (2023) (R.R. Comm’n of Tex., Notice 
of Permit Actions and Public Comment Period). 
 266. Id. 
 267. Id. § 5.204(b)(2)(A). 
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(ALJ) and a technical examiner, they recommend a decision to the RRC’s 
three elected Commissioners, who are the ultimate finders of fact.268 The 
Commissioners’ final order is then subject to appeal.269 The EPA’s Class VI 
regulations do not contain similar procedures for an evidentiary contested 
case proceeding.270 

The RRC’s Class VI rules also include three nonrefundable fees 
associated with an application and a project: a base fee for each application 
to cover the RRC’s costs for processing the application; an annual fee based 
on the number of metric tons injected into the geologic storage facility; and 
an annual post-injection care fee until the RRC has authorized storage facility 
closure.271 The base application fee is $50,000.272 The annual injection fee is 
$0.025 per metric ton of CO2 injected, and the post-injection care fee is 
$50,000 per year until the director of the RRC’s oil and gas division 
authorizes site closure.273  These fees are in addition to the significant 
financial assurance obligations discussed above.274 

Finally, it is important to note the “good faith claim to title” requirement 
that the RRC’s Class VI rules impose.275 RRC rules define a “good faith 
claim” as “a factually supported claim based on a recognized legal theory to 
a continuing possessory right in pore space such that the pore space can be 
used for geologic storage of carbon dioxide.”276 Under 16 Tex. Admin. Code, 
section 5.206(b)(10) the applicant must provide “a signed statement that the 
applicant has a good faith claim to the necessary and sufficient property rights 
for construction and operation of the geologic storage facility for at least the 
first five years after initiation of injection.”277 Further, section 
5.207(a)(2)(D)(iv) of the Texas Administrative Code requires that the 
operator submit an annual report detailing the updated area for which the 
operator has a good faith claim to the property rights necessary to operate the 
geologic storage facility.278 The RRC’s Class VI rules broadly define the term 
“geologic storage facility,” and this definition is worth reviewing periodically 

 
 268. Id. § 5.204(b)(2)(E). 
 269. See TEX. GOV’T. CODE § 2001.176. 
 270. See, e.g., Cong. Rsch. Serv., Class VI Carbon Sequestration Wells: Permitting and State 
Program Primacy, CONGRESS.GOV, 1, 5 (Apr. 16, 2024), https://www.congress.gov/crs-product/R48033 
(detailing the EPA Class VI permitting process). 
 271. 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.205(a) (2023) (R.R. Comm’n of Tex., Fees, 
Financial Responsibility, and Financial Assurance). 
 272. Id. § 5.205(a)(1)(A). 
 273. Id. §§ 5.205(a)(2)–(3). 
 274. See id. § 5.205(c). 
 275. See 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. A § 5.102(30) (2023) (R.R. Comm’n of Tex., 
Definitions). 
 276. Id. 
 277. 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.206(b)(10) (2023) (R.R. Comm’n of Tex., Permit 
Standards). 
 278. 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. B § 5.207(a)(2)(D)(iv) (2023) (R.R. Comm’n of Tex., 
Reporting and Record-Keeping). 
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in the context of good faith claims.279 Again, the EPA does not require the 
applicant to formally demonstrate. that it has the requisite property rights to 
conduct CCS operations.280 
 

B. Class II Wells 
 

Before initiating injection operations, an operator must obtain a Class II 
injection permit under either Rule 9 (Disposal Wells) or Rule 46 (Fluid 
Injection into Productive Reservoirs).281 The two rules are very similar in 
terms of the type of information that an operator submits to support its 
application, the parties entitled to notice of the application, and the RRC’s 
review process.282 One important difference is that Rule 46 applicants must 
file RRC Forms H-1 and H-1A to support their applications, whereas 
applicants under Rule 9 must file RRC Form W-14.283 Importantly, the RRC 
issues permits for EOR injection wells under Rule 46, and it issues Class II 
AGI well permits can be permitted under either rule, depending on whether 
the target injection formation is or was productive (Rule 46) or not (Rule 
9).284 

Under both RRC Rule 9 and Rule 46, the applicant must mail or deliver 
notice of its application to: 

 
[(1)] the owner of record of the surface tract on which the well is located; 
[(2)] each commission-designated operator of any well located within 
one-half mile of the proposed [injection] well; [(3)] the county clerk of the 
county in which the well is located; and [(4)] the city clerk or other 

 
 279. 16 TEX. ADMIN. CODE pt. 1 ch. 5 subch. A § 5.102(29) (2023) (R.R. Comm’n of Tex., 
Definitions) (“The underground geologic formation, underground equipment, injection wells, and surface 
buildings and equipment used or to be used for the geologic storage of anthropogenic CO2 and all surface 
and subsurface rights and appurtenances necessary to the operation of a facility for the geologic storage 
of anthropogenic CO2. The term includes the subsurface three-dimensional extent of the CO2 plume, 
associated area of elevated pressure, and displaced fluids, as well as the surface area above that delineated 
region, and any reasonable and necessary areal buffer and subsurface monitoring zones”). 
 280. See Cong. Rsch. Serv., supra note 270. 
 281. See 16 TEX. ADMIN CODE pt. 1 ch. 3 § 3.9 (2014) (R.R. Comm’n of Tex., Disposal Wells); 16 
TEX. ADMIN. CODE pt. 1 ch. 3 § 3.46 (2014) (R.R. Comm’n of Tex., Fluid Injection into Productive 
Reservoirs). RRC policy states that a “productive” reservoir has currently or historically produced oil and 
gas within two miles of the proposed injection well. See 16 TEX. ADMIN CODE pt. 1 ch. 3 § 3.41 (2014) 
(R.R. Comm’n of Tex., Application for New Oil or Gas Field Designation and/or Allowable). 
 282. See id. 
 283. See Injection & Disposal Permit Applications, R.R. COMM’N OF TEX. https://www.rrc.texas.gov/ 
about-us/faqs/oil-gas-faq/injection-and-disposal-permit-applications-faqs/#:~:text=See%2016%20TAC 
%20%C2%A73.46,permit%20application%20or%20separate%20request  (last visited Apr. 12, 2026). See 
also Oil & Gas Forms, R.R. COMM’N OF TEX., https://www.rrc.texas.gov/oil-and-gas/oil-and-gas-forms/ 
(last visited Apr. 12, 2026). 
 284. 16 TEX. ADMIN CODE pt. 1 ch. 3 § 3.9(1) (2014) (R.R. Comm’n of Tex., Disposal Wells); 16 
TEX. ADMIN. CODE §§ 3.46(a), (b). 
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appropriate city official of any city where the well is located within the 
corporate limits of the city.285 

 
If the well is a commercial disposal well, then the applicant must also provide 
notice to the record owners of each surface tract that adjoins the tract where 
the applicant has or will put the injection well.286 

The applicant must also publish notice, using an RRC-approved Form, 
once “in a newspaper of general circulation for the county where the well [is 
or] will be located.”287 Protests by affected parties must be received within 
15 days of receipt of the notice or the date notice is published, whichever is 
later.288 If no protest is received, then the RRC may issue the permit 
administratively without holding a hearing.289 If a protest is received, the 
applicant can challenge the protestant’s standing as an “affected party,” 
which typically occurs at a pre-hearing conference (i.e., at a conference 
administered by an ALJ) held before the hearing on the merits of the 
application.290 An affected party is defined in the rules as “a person who has 
suffered or will suffer actual injury or economic damage other than as a 
member of the general public or as a competitor, and includes surface owners 
of property on which the well is located and commission-designated 
operators within one-half mile” of the proposed well.291 If a hearing on the 
merits is required, then it is presided over by an ALJ and a technical 
examiner, who make recommendations and submit a proposed final order to 
the elected Commissioners.292 The Commissioners vote on whether to grant 
or deny the application in an open meeting.293 Appeals of the Commission’s 
decision (or final order) are first made to the Travis County District Court, 
then to the Fifteenth Court of Appeals, and ultimately to the Texas Supreme 
Court.294 

To obtain an injection permit, the operator must show that injected 
fluids will not endanger oil, gas, or recoverable hydrocarbons or USDWs.295 
As a practical matter, this requires a showing that injected fluids will be 

 
 285. 16 TEX. ADMIN. CODE § 3.9(5)(A). 
 286. Id. §§ 3.9(5)(B), 3.46(c)(2). A “commercial disposal well” is “a well whose owner or operator 
receives compensation from others for the disposal of oil field fluids or oil and gas wastes that are wholly 
or partially trucked or hauled to the well, and the primary business purpose for the well is to provide these 
services for compensation.” Id. §§ 3.9(4), 3.46(b)(2). 
 287. Id. §§ 3.9(5)(D), 3.46(c)(4). 
 288. Id. §§ 3.9(5)(E)(i), 3.46(c)(5)(A). 
 289. Id. §§ 3.9(5)(F), 3.46(c)(6). 
 290. Id. §§ 3.9(5)(E), 3.46(c)(5). 
 291. Id. §§ 3.9(5)(E)(ii), 3.46(c)(5)(B). 
 292. Id. §§ 3.9(5)(F), 3.46(c)(6). 
 293. See Hearings Division: Core Responsibilities, R.R. COMM’N OF TEX., 1, 1 hearingsdivisionpage. 
pdf. 
 294. See John McFarland, Administrative Hearings in Texas: Three Recent Cases, OIL & GAS L. 
BLOG (July 15, 2019), oilandgaslawyerblog.com/administrative-hearings-in-texas-three-recent-cases. 
 295. 16 TEX. ADMIN. CODE §§ 3.9(2), 3.46(a). 
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confined to the proposed injection interval.296 As part of the application, the 
operator typically must review public data for wells that penetrate the 
proposed disposal zone within a one-quarter-mile radius of the proposed 
injection well to determine whether all wells within that area of review have 
been properly cased, cemented, or plugged in a manner that will prevent the 
movement of fluids from the disposal zone into freshwater strata.297 
However, for Class II wells used to inject qualified carbon oxides in “secure 
geological storage” for purposes of obtaining the 45Q tax credit, the 
one-quarter-mile radius area of review required under Rule 46 or Rule 9 is 
likely far smaller than the MMA (i.e., the plume plus a one-half-mile buffer) 
analysis required for MRV plan approval under Subpart RR.298 

Rules 9 and 46 also contain monitoring, testing, and reporting 
requirements for injection wells.299 The RRC retains authority to revoke, 
suspend, or modify an injection permit when: 

 
(A) a material change of conditions occurs in the operation or completion 
of the injection well, or there are material changes in the information 
originally furnished; 
(B) freshwater is likely to be polluted as a result of continued operation of 
the well; 
(C) there are substantial violations of the terms and provisions of the permit 
or of commission rules; 
(D) the applicant has misrepresented any material facts during the permit 
issuance process; 
(E) injected fluids are escaping from the permitted injection zone; 
(F) for a disposal well permit under this section, injection is likely to be or 
determined to be contributing to seismic activity; or 
(G) waste of oil, gas, or geothermal resources is occurring or is likely to 
occur as a result of the permitted operations.300 

 
RRC rules also permit an operator to apply for broader, more general 

authority to conduct injection activity using multiple wells within a specified 
area by obtaining an “area permit.”301 This provision may be more 
administratively convenient where an operator seeks to permit numerous 
injection wells and retain more flexibility in locating injection wells. 

 
 

 

 
 296. Id. §§ 3.9(2), 3.46(a). 
 297. Id. §§ 3.9(7)(A), 3.46(e)(1). 
 298. See Definitions, 40 C.F.R. § 98.449 (2025). 
 299. 16 TEX. ADMIN. CODE §§ 3.9(11), 3.46(i)–(j). 
 300. Id. §§ 3.46(d), 3.9(6). 
 301. Id. § 3.46(k). 
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1. State Tax Incentives for EOR Operations Injecting Anthropogenic CO2 
 

Applicants for geologic storage of anthropogenic CO2 incidental to EOR 
operations should submit an application to inject under Rule 46.302 
Additionally, an applicant may be entitled to a reduced state severance tax 
rate under Rule 50 (RRC Enhanced Oil Recovery Projects)—including the 
additional state severance tax reductions available for storing anthropogenic 
CO2 as part of EOR operations.303 

Rule 50 provides for a certification process under which operators of 
EOR projects may obtain the benefits of certain tax exemptions set forth in 
the Texas Tax Code, sections 202.052, .054, and .0545.304 Pursuant to these 
tax exemptions, operators of qualifying EOR projects are entitled to a 
one-half reduction of severance tax on oil from the usual 4.6% of market 
value to 2.3% of market value.305 EOR projects using anthropogenic CO2 that 
meet certain additional requirements are entitled to an additional 50% 
reduction.306 

To qualify under Texas Tax Code § 202.054, the operator of an EOR 
project must apply to the RRC and obtain RRC approval before injection 
commences.307 Therefore, to obtain the substantial tax benefits provided by 
the Texas Tax Code, it is imperative that the unit operator file and obtain 
approval of its Rule 50 application before injection commences.308 An 
application under Rule 50 is initiated by filing Form H-12 and required 
attachments with the RRC.309 

The requirements for the additional tax abatements for EOR projects 
injecting anthropogenic CO2 are set forth in Texas Tax Code section 
202.0545. To qualify, the EOR project must use CO2 that: “(1) is captured 
from an anthropogenic source in [Texas]; (2) would otherwise be released 
into the atmosphere as industrial emissions; (3) is measurable at the source 
of capture; and (4) is sequestered in one or more geological formations in 
[Texas] following the enhanced oil recovery process.”310 To obtain the tax 
reduction, the operator must apply to the Texas Comptroller for the reduction 
and apply for certification from the RRC under the RRC’s Chapter 5, 
Subchapter C, regulations.311 

 
 302. Id. 
 303. Id. § 3.50(k). 
 304. Id. § 3.50. 
 305. TEX. TAX CODE §§ 202.052, 202.054. 
 306. Id. § 202.0545. 
 307. Id. § 202.054(16)(b). 
 308. See id. 
 309. See EOR Project (Form H-12),  https://www.rrc.texas.gov/oil-and-gas/applications-and-permits/ 
injection-storage-permits/eor-tax-incentives/eor-project/ (last visited Apr. 12, 2026). 
 310. TEX. TAX CODE § 202.0545(a). 
 311. Id. § 202.0545(c). 
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The RRC may issue the certification only if it finds that there is a 
reasonable expectation that at least 99% of the carbon dioxide will remain 
sequestered for at least 1,000 years, and that the operator’s planned 
sequestration program will include appropriately designed monitoring and 
verification measures that will be employed for a period sufficient to 
demonstrate whether the sequestration program is performing as expected.312 
RRC Form H-12A is used to apply for certification.313 

 
2. Acid Gas Injectors Used for CO2 Disposal and/or Storage 
 

In addition to complying with the requirements of RRC Rule 9 or 46, 
AGI applicants injecting CO2 and H2S must also comply with the applicable 
provisions of Rule 36 (entitled “Oil, Gas, or Geothermal Resource Operation 
in Hydrogen Sulfide Areas”).314 Even if a Rule 9 or 46 application is not 
protested by an affected party, Rule 36 may nevertheless require a hearing 
before the RRC.315 Rule 36 states in relevant part: 

 
(10)  Injection provision. 
(A) Injection of fluids containing hydrogen sulfide shall 
 not be allowed under the conditions specified in this 
 provision unless first approved by the commission 
 after public hearing: 

(i) where injection fluid is a gaseous mixture, or would 
be a gaseous mixture in the event of a release to the 
atmosphere, and where the 100 ppm radius of 
exposure is in excess of 50 feet and includes any part 
of a public area except a public road; or, if the 500 ppm 
radius of exposure is in excess of 50 feet and includes 
any part of a public road; or if the 100 ppm radius of 
exposure is 3,000 feet or greater; 
(ii) where the hydrogen sulfide content of the gas or 
gaseous mixture to be injected has been increased by 
a processing plant operation.316  

 
Notice of an AGI application is provided pursuant to either Rule 9 or 

Rule 46, depending on the type of formation into which the H2S is being 
injected (non-productive versus productive formations).317 However, the 
notice of application is different for AGIs than the notice issued for other 

 
 312. 16 TEX. ADMIN. CODE § 3.50. 
 313. See EOR Project (Form H-12), supra note 309. 
 314. 16 TEX. ADMIN. CODE § 3.36. 
 315. Id. § 3.36(c)(10). 
 316. Id. 
 317. Id. 
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Class II wells and includes, among other things, information regarding the 
H2S radius of exposure (ROE).318 Under current RRC policy, the ROE is 
calculated using the highly conservative Pasquill-Gifford equation, though in 
certain rural areas, the RRC will sometimes allow the ROE to be calculated 
using air modeling.319 AGI applicants also must comply with other Rule 36 
requirements, including providing information regarding H2S monitoring, 
employee training, emergency response activities, submission of RRC Form 
H-9, and developing a contingency plan in the event of an H2S release.320 

Importantly, in published guidance, the RRC recognizes the ability to 
inject CO2 into a Class II AGI as part of storage operations without the 
necessity of obtaining a Class VI permit: 

   
Acid gas disposal wells can continue to be permitted as Class II wells when 
the fluid is generated from oil and gas activities from a single lease, unit, 
field, or gas processing facility. It is understood that the CO2 thus injected 
is essentially sequestered if the injection meets the UIC requirement that the 
CO2 is confined in the permitted injection interval. Therefore, geologic 
storage of CO2 can continue to be permitted under the UIC Class II program 
under these limited circumstances.321 

 
It is important to note, however, that the RRC’s policies regarding the 

permitting of AGI wells have been evolving and now include caps on 
maximum injection rates for Class II AGIs whose primary purpose is CO2 
storage.322 Under the current policy, there will be no changes to application 
requirements for Class II AGIs injecting a maximum volume of 10 million 
standard cubic feet per day (MMSCF/D) or less, except that any injection 
well injecting CO2 will be required to provide the source (e.g., a gas 
processing plant) to confirm that the fluid is properly injected into a Class II 
well (i.e., that the fluids being injected are “integral” to oil and gas 
production), regardless of the maximum injection volume sought by the 
applicant.323 For applications where the maximum daily injection volume 
being sought is between 10 MMSCF/D and 20 MMSCF/D, there will be 
additional application requirements, including pressure or plume modeling, 
identification of the source(s) of CO2 and their distance to the Class II AGI 

 
 318. 16 TEX. ADMIN. CODE § 3.36(c)(10)(A)(i). 
 319. Id. § 3.36(c)(10). 
 320. Id. §§ (c)(9)–(13), (d)(2)(B). 
 321. Geologic Storage of Carbon Dioxide (CO2), R.R. COMM’N OF TEX., https://www.rrc.texas.gov/ 
oil-and-gas/applications-and-permits/injection-storage-permits/co2-storage/#AcidGas (last visited Apr. 
12, 2026). 
 322. See, e.g., Chapter III: Standards and Procedures for Class II Wells, R.R. COMM’N OF TEX., 
https://www.rrc.texas.gov/oil-and-gas/publications-and-notices/manuals/injection-storage-manual/ 
injection-storage-narrative/chapter-iii/#:~:text=The%20maximum%20surface%20injection%20 
pressure%20may%20not%20ordinarily,must%20be%20performed%20to%20justify%20a%20higher% 
20pressure (last visited Apr. 9, 2026) [hereinafter Standards and Procedures for Class II Wells]. 
 323. Id. 
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well, and possibly the submission of step-rate test data.324 The RRC may also 
add permit conditions requiring regular measurement and reporting of bottom 
hole pressure data to ensure that the storage zone is not fractured by injection 
operations, thus possibly allowing the escape of CO2.325 
 

C. Stratigraphic Test Wells 
 

To support their Class VI applications and to confirm modeling 
assumptions and parameters, CCS operators often opt to drill a stratigraphic 
test well (sometimes referred to as a Class VI stratigraphic test well) for the 
purpose of collecting in situ geologic and pressure data.326  Stratigraphic test 
wells require an RRC-issued drilling permit (initiated by filing Form W-1) 
before drilling and require the filing of a completion report (RRC Form 
W-2/G-1) once the well is completed.327 Many CCS operators would like to 
later convert the stratigraphic test well to a Class VI CCS well to inject CO2 
for secure geologic sequestration.328 A Class VI permit will only be approved 
if the well construction meets all the UIC Class VI requirements.329 

The RRC has a process to help ensure the successful conversion from a 
stratigraphic test well to a Class VI well.330 While not required, a CCS 
operator planning to drill a stratigraphic test may, before drilling that well, 
submit a letter to the RRC’s UIC section seeking confirmation that the 
proposed well construction and completion will meet the standards for a 
Class VI well.331 That letter should also include, at a minimum, a wellbore 
diagram (showing proposed casing, cementing, downhole measurement and 
monitoring equipment), well completion information including a description 
of CO2-resistant materials to be deployed, and a draft RRC well completion 
form (RRC Form W-2).332 RRC staff will then review and reply to that letter, 
indicating whether or not the proposed well as designed meets Class VI 
requirements.333 After drilling and completing the test well, a copy of that 
letter should be filed with the completion forms.334 

 
 

 

 
 324. Id. 
 325. Id. 
 326. 16 TEX. ADMIN. CODE § 5.102(49). 
 327. See Geologic Storage of CO2, supra note 234. 
 328. See Standards and Procedures for Class II Wells, supra note 322. 
 329. Id. 
 330. Id. 
 331. Id.  
 332. Id.  
 333. Id. 
 334. Id. 
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D. West Texas “Seismic Response Areas” 
 

Though not a focus of this paper, it is important to note that the 
permitting of any new injector is greatly complicated if the proposed 
injection well is located in an RRC-designated Seismic Response Area (SRA) 
or a seismically “active” area.335 There are currently three SRAs, all located 
in West Texas, which were formed in response to increased and intensifying 
seismic activity: (1) the Gardendale SRA; (2) Northern Culberson-Reeves 
SRA; and (3) the Stanton SRA.336 The RRC has linked deep injection with 
seismic activity in the SRAs and implemented suspensions of active deep 
injectors.337 Currently, the RRC will not administratively approve new deep 
injectors within the SRAs until the RRC’s goals of decreased seismicity are 
achieved.338 This means that, for at least the immediate future, applications 
to inject carbon oxides into deep geologic formations will not be approved 
administratively by the RRC. This means that applicants must first go to a 
hearing to obtain approval, and it is likely that RRC staff will actively pursue 
denial in those proceedings.339 Deep injection is typically more attractive 
when siting a CCS storage project because of the reduced likelihood of 
existing or future wells penetrating the storage formation, which could be an 
avenue for leakage if they are inadequately or improperly cased, cemented, 
or plugged.340 But given the RRC’s decision to create the SRAs and limit 
approval of future injection permit applications within the SRAs (especially 
applications for deep injection), CCS project developers should carefully 
consider whether their proposed location is within an SRA when siting 
projects in West Texas.341 

According to UIC Program guidance, recent seismicity (natural or 
induced) near a proposed Class VI site might trigger the need for a passive 
seismic monitoring system across the area of review, even if the project is 
not within an SRA.342 Additionally, the Regional Director could require that 
the Emergency and Remedial Response Plan, which is part of the Class VI 
permitting process and discussed previously, include an action plan to 

 
 335. Seismicity Response, R.R. COMM’N OF TEX., https://www.rrc.texas.gov/oil-and-gas/applications 
-and-permits/injection-storage-permits/oil-and-gas-waste-disposal/injection-disposal-permit-procedures/ 
seismicity-review/seismicity-response/ (last visited Apr. 12, 2026). 
 336. Id. 
 337. Id. (“RRC staff has determined that injection into deep geologic strata — below the base of the 
Wolfcamp Formation and especially the Devonian, Silurian, and Ellenburger Formations — is likely 
contributing to recent seismic activity in the Northern-Culberson Reeves Seismic response Area (NCR 
SRA)”); (“RRC staff has determined that injection into deep geologic strata–below the top of the Strawn 
Formation and especially the Ellenburger Formation—across the area is likely contributing to recent 
seismic activity in the Gardendale Seismic Response Area (SRA)”). 
 338. Id. 
 339. See id. 
 340. See id. 
 341. See id. 
 342. Implementation Manual, supra note 170, at 4-11. 
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address seismic events.343 Thus, historical and current seismicity of an area 
should be factored into your analyses when locating a CCS project. 

 
V. PRACTICAL ISSUES IN DEVELOPING A CCS PROJECT IN TEXAS 

 
As applicants work through the permitting process and tax implications 

of carbon sequestration, there are several other hurdles to a viable CCS 
project. The summary below is not intended to be an exhaustive discussion 
of ownership of pore space or of carbon dioxide in Texas but is simply 
included to highlight them as possible issues when negotiating real property 
acquisitions and sourcing carbon dioxide. 

 
A. Pore Space Ownership 

 
In Texas, underground pore space is owned by the surface estate.344 In 

an ideal scenario, an applicant for a CCS well would have ownership or 
control over (e.g., via a lease) the surface and minerals within the project 
area, including a buffer to account for plume movement over time.345 
However, the likelihood and economic feasibility of acquiring such 
ownership interests may prove difficult—especially in areas of current or 
historic mineral development. Regardless, CCS project developers must 
familiarize themselves with the law surrounding storage and pore space 
ownership.346 

In Lightning Oil, the Texas Supreme Court clarified and built upon its 
prior cases holding that ownership of the surface includes ownership of the 
subsurface matrix—or the pore space.347 In Lightning Oil the Court stated, 

 
. . . although we agree that the surface owner owns and controls the mass of 
earth undergirding the surface, those rights do not necessarily mean it is 
entitled to make physical intrusions into formations where minerals are 
located and remove some of the minerals—as is probable if a well is drilled 
into or through such formations.348 

 
It is possible that CO2 storage in a zone potentially or formally productive of 
oil and gas (and thus containing some percentage of native but unrecovered 

 
 343. 16 TEX. ADMIN. CODE § 5.203(l)(3) (“actions designed to minimize and respond to risks 
associated with potential seismic events, including seismic monitoring.”). 
 344. See, e.g., Regency Field Servs., LLC v. Swift Energy Operating, LLC, 622 S.W.3d 807 (Tex. 
2021); see also Myers-Woodward, LLC v. Underground Servs. Markham, LLC, 716 S.W.3d 461, 469 
(Tex. 2025) (“We therefore hold, once again, that ‘the surface owner, and not the mineral lessee, owns the 
possessory rights to the space under the property’s surface,’ absent an agreement otherwise.”). 
 345. See Regency Field Servs., LLC, 622 S.W.3d at 807. 
 346. See id. 
 347. Lighting Oil Co. v. Anadarko E&P Onshore, LLC, 520 S.W.3d 39, 43 (Tex. 2017). 
 348. Id. at 47; see also Myers-Woodward, LLC, 716 S.W.3d at 469–70. 
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hydrocarbons) might be one such “physical intrusion” referenced by the 
Lightning Oil Court and/or require the application of the accommodation 
doctrine.349 

The Court in Lightning Oil cites to and discusses other significant cases 
addressing pore space ownership, including the Texas Supreme Court’s 
decision in Humble Oil & Refining Co. v. West.350  In Humble Oil, the Texas 
Supreme Court held that the surface overlying a leased mineral estate is the 
surface owner’s property, and those ownership rights included the geological 
structures beneath the surface.351 Specifically, the Court stated that “Humble 
. . . owns the lands in fee simple and this includes not only the surface and 
mineral estates, but also the matrix of the underlying earth, i.e., the reservoir 
storage space . . . ”352 In support, the Court cited the Emeny case where a 
federal court found, citing the language of the underlying oil and gas leases, 
that the surface owner of lands retained ownership of the “geological 
structures beneath the surface” together with any such structure that might be 
suitable for the underground storage of extraneous gas produced 
elsewhere.353 

In Springer Ranch, another opinion cited by the Court in Lightning Oil, 
the San Antonio Court of Appeals determined that “ownership of the 
hydrocarbons does not give the mineral owner ownership of the earth 
surrounding those substances.”354 Springer Ranch likewise cites favorably to 
Emeny.  Lightning Oil also examines an earlier case out of the 5th Circuit, 
Dunn-McCampbell.355  Here, the 5th Circuit was applying Texas law when it 
noted that the surface estate owner, not the mineral estate owner, “owns all 
non-mineral ‘molecules’ of the land, i.e., the mass that undergirds the 
surface” estate.356 Based on Lightning Oil and these earlier cases, the 
prevailing view remains that ownership of the surface includes ownership of 
the pore space.357 

An applicant looking to sequester CO2 in a mineral-bearing formation 
as part of a CCS, EOR, or AGI project needs to recognize the potentially 
competing interests in the formation and the risk of future mineral 
development of that formation by third parties.358 As discussed below, there 
are ways to minimize (but likely not eliminate) the risks associated with these 

 
 349. Lighting Oil Company, 520 S.W.3d  at 47. 
 350. Humble Oil & Refin. Co. v. West, 508 S.W.2d 812 (Tex. 1974). 
 351. Id. at 815. 
 352. Id. 
 353. Emeny v. U.S., 412 F.2d 1319, 188 Ct. Cl. 1024 (1969). 
 354. Springer Ranch, Ltd. v. Jones, 421 S.W.3d 273, 282 (Tex. App.—San Antonio 2013, no pet.). 
 355. Dunn-McCampbell Royalty Int., Inc. v. Nat’l Park Serv., 630 F.3d 431 (5th Cir. 2011). 
 356. Id. at 442. 
 357. See, e.g., Lighting Oil Co. v. Anadarko E&P Onshore, LLC, 520 S.W.3d 39, 47 (Tex. 2017). 
 358. See id. 
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competing interests using various transactional or regulatory mechanisms.359 
Sequestration in non-mineral-bearing formations deeper than any current or 
past hydrocarbon production is the best means of minimizing the competing 
interests with the mineral estate.360 

In some instances, it may not be possible to acquire all the pore space 
rights for a particular CCS project. Applicants have little recourse in those 
instances because while other states have promulgated specific condemnation 
authority for CCS, that is not yet an option in Texas.361 If a thorough title 
review is not undertaken before leasing pore space rights, then CCS project 
developers should consider initially acquiring an option to lease the storage 
rights (typically from the surface estate owners) with the intent to exercise 
the option to lease upon completing title and environmental due diligence 
and/or obtaining regulatory approval of their storage projects. 

 
B. Conflicts with the Mineral Estate 

 
In Texas, with its long history of mineral development, there are often 

competing uses of the subsurface pore space.362 It is a well-established tenet 
of Texas law that the mineral estate is dominant over the surface estate.363 
And it is equally well-established that the mineral owner may use as much of 
the surface, including the pore space, as is reasonably necessary to recover 
its minerals.364 Thus, for example, EOR projects may inject CO2 and utilize 
the pore space as part of enhanced recovery operations.365 However, it is less 
clear whether an EOR operator, with only mineral rights leased, may inject 
for permanent sequestration CO2 captured at third-party industrial sources—
especially if the EOR operator receives value for the CO2 injected that is 
unrelated to its mineral production (for example, value in the form of the 45Q 
credit or in the form of payments made to the EOR operator by a CO2 capturer 
intending to claim the credit as part of demonstrating secure geologic 
storage).366 In this context, though the injection of CO2 might enhance 
mineral production, the use of the pore space to also store CO2 for the benefit 
of some third-party capturer of the CO2 claiming a 45Q credit generates value 

 
 359. See also Joseph A. Schremmer, The Potential for Conflicts Between CCS Projects and Mineral 
Extraction, 12 LSU J. ENERGY L. AND RES., 390 (2024). 
 360. Id. 
 361. See generally The State of Texas Landowner’s Bill of Rights, OFF. OF THE ATT’Y GEN. OF TEX. 
(Nov. 2025), https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/general-oag/landow 
ners-bill-of-rights-25.pdf. 
 362. See, e.g., Lightning Oil, 520 S.W.3d at 47. 
 363. See id. at 48 (holding that “[t]he mineral estate is the dominant estate . . . [t]he rights accruing to 
the dominant mineral estate are well-established . . . ”). 
 364. Id. 
 365. See Geologic Storage of CO2, supra note 233. 
 366. See generally OBBBA, supra note 4, at 279–80. 
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unrelated to mineral development and arguably requires surface owner 
consent.367 

Potential conflict with the mineral estate also arises where storage 
involves injection into minerally-productive geologic formations, where 
there are minerally-productive formations below the target storage zone, or 
where there are existing injection wells competing for pore space.368 There 
could also be active production from, or injection into, deeper formations 
and, if those deeper wells are not properly cased and cemented through the 
storage zone, then they could be pathways for escape of the stored fluids and 
thus potentially jeopardize “secure” geologic storage.369 

Even more challenging problems are posed by the possible need to 
account for future deep mineral development or future competing injection 
projects.370 Acquiring deep rights (storage and mineral rights in the storage 
zone and deeper horizons) is likely the best option, second only to acquiring 
fee title, but it is not always an available option.371 Another approach is to 
acquire the right to impose a deed restriction that limits mineral development 
of, or the use of (for injection, storage operations or otherwise), deeper 
formations or that at least imposes casing, cementing, and plugging 
requirements or the requirement to coordinate with parties drilling through 
the injection zone.372 

There are also regulatory tools that can provide an element of security 
such as: (1) applying to adopt field rules at the RRC for the storage zone 
which alerts prospective oil and gas producers and injection well operators 
of existing storage operations and can impose casing, cementing, and 
plugging requirements for wells completed in those zones;373 or (2) relying 
on RRC Rule 13 (entitled “Casing, Cementing, Drilling, Well Control, and 
Completion Requirements”) which offers some similar (though somewhat 
less comprehensive) protection as adopting field rules.374 RRC Rule 13 
requires oil and gas operators to set steel casing and cement across and above 
all formations permitted for injection under RRC Rule 9 (entitled “Disposal 
Wells”), or immediately above all formations permitted for injection under 
Rule 46 (entitled “Fluid Injection Into Productive Reservoirs”), for any well 
proposed within a one-quarter mile radius of an injection well.375 Rule 13 also 

 
 367. See id. 
 368. See, e.g., Lightning Oil, 520 S.W.3d at 46–48. 
 369. See id. 
 370. See Schremmer, supra note 359, at 390. 
 371. See id. 
 372. See id. 
 373. See Field Rules Index, R.R. COMM’N OF TEX., https://www.rrc.texas.gov/hearings/dockets/oil-
gas-proposals-for-decision-and-orders/field-rules-index/ (last visited Apr. 9, 2026). 
 374. 16 TEX. ADMIN. CODE pt. 1 ch. 3 § 3.13 (2025) (R.R. Comm’n of Tex., Casing, Cementing, 
Drilling, Well Control, and Completion Requirements). 
 375. Id. § 3.13; 16 TEX. ADMIN. CODE pt. 1 ch. 3 § 3.9 (2025) (R.R. Comm’n of Tex., Disposal 
Wells); 16 TEX. ADMIN. CODE pt. 1 ch. 3 § 3.46 (R.R. Comm’n of Tex., Fluid Injection into Productive 
Reservoirs). 
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requires operators to case and cement across and above all potential flow 
zones and/or zones with corrosive formation fluids.376 The RRC maintains a 
list of such known zones by RRC district and county and provides that list 
with each drilling permit it issues.377 If CO2 is injected along with H2S into a 
Class II AGI well, then designating the field as an H2S and/or CO2 storage 
field at the RRC is likewise an option.378 Similar protections are included in 
the RRC’s Class VI rules, which are discussed in more detail above in Section 
IV.B of this paper.379 

Finally, it is worth noting that employing the regulatory tools (and 
associated regulatory filings in the public record) described above provides 
other legal protections for the CCS developer beyond simply ensuring secure 
geological sequestration of injected CO2.380 They also provide some liability 
protection by putting the world on notice of the CCS project itself (and of the 
pressures, fluids, etc. that might be encountered) and, in some instances, 
place regulatory obligations on other parties to take steps to ensure stored 
fluids are not released from the storage zone (e.g., compliance with Rule 13 
would be required by the oil and gas operator drilling through the storage 
zone).381 

 
C. CO2 Ownership 

 
It does not appear that there are any cases specifically addressing 

ownership of carbon dioxide in the context of oil and gas production. In oil 
and gas production, carbon dioxide is typically seen as a waste product 
(similar, at least historically, to produced water) that must be removed from 
the gas before it can be marketed. In EOR projects, however, the injected 
carbon dioxide is more akin to a product than a waste, with some operators 
paying for carbon dioxide delivered via pipeline.382 Outside of the oil and gas 
production context, carbon dioxide ownership seems more clearly to lie with 
the generator (e.g., the owner of the power plant or direct air capture 
facility).383 And for purposes of the 45Q tax credit, the capturer of the CO2 is 

 
 376. 16 TEX. ADMIN. CODE § 3.13. 
 377. Id. 
 378. See 16 TEX. ADMIN. CODE pt. 1 ch. 3 § 3.36 (2025) (R.R. Comm’n of Tex., Oil, Gas, or 
Geothermal Resource Operation in Hydrogen Sulfide Areas). 
 379. Id. 
 380. Injection-Storage Narrative,  R.R. COMM’N OF TEX., https://www.rrc.texas.gov/oil-and-gas/ 
publications-and-notices/manuals/injection-storage-manual/injection-storage-narrative/ (last visited Apr. 
12, 2026) (describing the Railroad Commission’s regulation of injection and disposal wells to ensure 
fluids remain confined and freshwater resources are protected). 
 381. 16 TEX. ADMIN. CODE § 3.13. 
 382. See Comm’r of the Gen. Land Off. of Tex. v. Sandridge Energy, Inc., 454 S.W.3d 603, 606 (Tex. 
App.—El Paso 2014, pet. denied) (explaining that the operator in this case was paid on royalty of CO2 
sales). 
 383. Credit for Carbon Oxide Sequestration, 26 U.S.C. § 45Q (2021) (providing federal tax incentives 
for carbon oxide sequestration). 
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the “taxpayer” entitled to claim the credit.384 But in the oil and gas production 
context, where the mineral estate is severed from the surface estate, 
ownership of produced CO2 is unclear, and there will likely be competing 
ownership claims to the extent the carbon dioxide is determined to have 
value, e.g., the ability to claim the tax credit.385 The Texas Legislature has 
tried to provide some guidance on ownership once the carbon dioxide is 
actually stored.386 

The Texas Natural Resources Code Chapter 121, Ownership and 
Stewardship of Anthropogenic Carbon Dioxide, states the following about 
ownership: 
 

(a) This section does not apply to anthropogenic carbon dioxide 
 injected for the primary purpose of enhanced recovery  
 operations. 

(b) Unless otherwise expressly provided by a contract, bill of 
 sale, deed, mortgage, deed of trust, or other legally binding 
 document or by other law, anthropogenic carbon dioxide 
 stored in a geologic storage facility is considered to be the 
 property of the storage operator or the storage operator’s 
 heirs, successors, or assigns. 

(c) Absent a final judgment of willful abandonment rendered by 
 a court or a regulatory determination of closure or 
abandonment, anthropogenic carbon dioxide stored in a 
geologic storage facility is not considered to be the property 
of the owner of the surface or mineral estate in the land in 
which the anthropogenic carbon dioxide is stored or of a 
person claiming under the owner of the surface or mineral 
estate. 

(d) The owner, as designated by Subsection (b) or (c), of the 
 anthropogenic carbon dioxide stored in a geologic storage 
 facility, or the owner’s heirs, successors, or assigns, may 
 produce, take, extract, or otherwise possess anthropogenic 
 carbon dioxide stored in the facility.387 

 
Essentially, the Legislature is recognizing that injection and storage of 

carbon dioxide in the subsurface does not equate to abandonment.388 The 
2011 Occidental Permian case applies similar non-abandonment reasoning 
to carbon dioxide injected for enhanced recovery operations (but title to the 

 
 384. Credit for Carbon Oxide Sequestration, 26 C.F.R. § 1.45Q–1(a) (2021). 
 385. See Sandridge Energy, 454 S.W.3d at 622. 
 386. See, e.g., TEX. NAT. RES. CODE §§ 121.001–.004. 
 387. TEX. NAT. RES. CODE § 121.002. 
 388. See id. 
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carbon dioxide before injection was not at issue in that case).389 Relying on 
Humble Oil as an analogy, the Court found that “[t]his record does not 
describe differences in the injection of extraneous CO2 to enhance oil 
production and the injection of natural gas for storage to require application 
of a different rule to the dispute before us.”390 The Court added: “Nothing 
suggests OPL [the operator] has an intent to abandon the CO2 it injects and 
recovers.”391 While the statute helps to address ownership of stored carbon 
dioxide, it does not address ownership before storage. 
 

D. Long-Term Sequestration 
 

The Class VI regulations do not define “long-term,” but that phrase is a 
part of the definition of “geologic sequestration” in 40 C.F.R. Chapter 144.392 
Currently, the 45Q Tax Credit can be claimed for up to 12 years.393 That, 
combined with the potentially 50-year post-injection monitoring period of 
Class VI wells and the overall goal of long-term and/or permanent 
sequestration, means that sequestration projects need to plan for future 
contingencies and long-term land access for purposes of post-injection 
monitoring and emergency response in the event of leakage to the 
atmosphere.394 

Under the Texas Tax Code, there is a tax exemption available for 
enhanced oil recovery projects using anthropogenic carbon dioxide.395 As 
discussed above, the RRC may issue a certification that the project qualifies 
for the incentive only if it finds that at least 99% of the carbon dioxide 
sequestered will remain sequestered for at least 1,000 years and the operator’s 
planned sequestration program will include appropriately designed 
monitoring and verification measures that will be employed for a period 
sufficient to demonstrate whether the sequestration program is performing as 
expected.396 While the Class VI regulations do not equate a specific number 
of years with the phrase “long-term,” the clear intent is to minimize plume 
migration over time and ensure CO2 containment.397 

 
 389. See generally Occidental Permian Ltd. v. Helen Jones Found., 333 S.W.3d 392 (Tex. App.—
Amarillo 2011, pet. denied). 
 390. Id. at 410. 
 391. Id. at 411. 
 392. Definitions, 40 C.F.R. § 144.3 (2011). 
 393. See Credit for Carbon Oxide Sequestration, 26 U.S.C. § 45Q(a)(3)(A) (2021). 
 394. See 40 C.F.R. § 144.3. 
 395. TEX. TAX CODE § 202.0545. 
 396. 16 TEX. ADMIN. CODE § 5.301. 
 397. If a demonstration can be made, in conjunction with monitoring data, that a vast majority of the 
injected carbon dioxide stream has been immobilized via trapping mechanisms, this is strong evidence 
that the potential for USDW endangerment posed by the carbon dioxide plume has decreased. See 
Geologic Sequestration of Carbon Dioxide: Underground Injection Control (UIC) Program Class VI Well 
Plugging, Post-Injection Site Care, and Site Closure Guidance 49, EPA, (Dec. 2016), https://www.cpa. 
gov/sites/default/files/2016-12/documents/uic_program_class_vi_well_plugging_post_infection_site_ 
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UIC Program guidance provides some insight when the plume is 
predicted to continue to migrate even after 50 years following injection: 

 
If the plume is predicted to continue migrating at a slow rate (i.e., it would 
take a significantly long period—on the order of thousands of years—for 
the plume to reach a potential receptor), confirm the predicted/estimated 
migration rate and verify that there are no other potential receptors along 
the plume trajectory.398 

 
Anyone thinking about a CCS project must consider how they will plan 

for ensuring the long-term storage of the carbon dioxide when purchasing fee 
property, negotiating leases, and arranging for access agreements.399 That 
means accurately modeling and understanding the expected size, movement, 
and drift (the post-injection movement of the plume) over time on the front 
end of negotiations to acquire or lease pore space for the storage project.400 
Otherwise, the CCS operator runs the risk of requiring additional real 
property interests, or access will need to be negotiated in the future.401 
 

VI. CONCLUSION 
 

There are dozens of Class VI storage projects in the development and 
permitting phase across Texas, and several Class II EOR and AGI projects 
already sequestering CO2.402 So long as the current administration supports 
the 45Q credit, the credit should ensure the continued development of CCS 
projects across the state. However, carbon sequestration is governed by a 
constantly evolving regulatory framework that is likely subject to further 
developments as the RRC implements its Class VI regulations and applicants 
seek alternative means of taking advantage of the 45Q tax credit through 
Class II EOR and AGI projects.403 Hopefully, this emerging industry will 
continue to grow. 

 
core_and_site_closure_guidance.pdf. 
 398. Implementation Manual, supra note 170, at 7-12. 
 399. Id. 
 400. Id. 
 401. Id. 
 402. Current Class VI Projects under Review at EPA, EPA, https://www.epa.gov/uic/current-class-
vi-projects-under-review-epa (last visited Apr. 11, 2025). The EPA has approved sixteen Class VI 
projects, with six being in Texas as of the writing of this paper. 
 403. Id. 
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I. INTRODUCTION 
 

This Article examines recent trends in deed interpretation issues from 
recent mineral-conveyancing cases. The Article is limited to discussing the 
interpretation of unambiguous instruments, and the discussion of the 
interpretation of ambiguous documents is outside the scope of this article. 
Part II briefly summarizes Texas’s general approach to deed interpretation. 
Part III discusses some of Texas courts’ recent cases that show an even 
stronger commitment to the holistic interpretation of mineral deeds. Part IV 
examines cases with the preference for plain and ordinary meaning of words 
and the construction of those words in context. Part V analyzes the current 
use of surrounding-circumstance evidence in construing an unambiguous 
instrument. Part VI analyzes some specific mineral conveyancing issues, 
including the Duhig doctrine and conveyances involving double fractions. 
This Article is not a case law update. No attempt is made to include or 
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summarize an exhaustive list of recent deed interpretation cases. Rather, I 
have compiled here a summary of Texas courts’ latest approach to the 
interpretation of mineral deeds using some cases to illustrate recent trends. 

 
II. GENERAL DEED INTERPRETATION FRAMEWORK 

 
For unambiguous deeds, the primary goal of a Texas court in questions 

of deed interpretation is to discern the intent of the parties to the instrument 
as such intent is expressed within the four corners of the deed.1 A court does 
not attempt to discern the subjective intent of the parties, but rather the 
objective intent of the parties—that is, their intent as expressed in the written 
document.2 In doing so, a Texas court will look to the entire deed and “to the 
extent possible, resolve any conflicts by harmonizing the agreement’s 
provisions, rather than by applying arbitrary or mechanical default rules.”3 

In the past several years, Texas courts have continued to use this general 
framework for questions of deed interpretation with some expansion and 
clarification.4 

 
III. HOLISTIC INTERPRETATION 

 
In recent years, Texas courts have emphasized the importance of reading 

the entire instrument to discern the intent of the parties rather than examining 
narrow subsets of an instrument. This trend is well illustrated by a series of 
cases, each involving the interpretation of an instrument with an attached 
exhibit. 

  
A. Piranha Partners v. Neuhoff 

 
In Piranha Partners v. Neuhoff, the Texas Supreme Court analyzed an 

assignment of an overriding royalty interest to determine whether the 
assignment applied to a wellbore, a part of a lease, or an entire oil and gas 
lease.5 Despite the fact that the trial court, the appellate court, and two 
dissenting Supreme Court justices differed as to the interpretation of the 
assignment, the majority of the Supreme Court found that there was only one 
reasonable interpretation of the assignment such that the assignment 
unambiguously conveyed an interest in the entire lease rather than some 
smaller part of the lease.6 

 
 1. Piranha Partners v. Neuhoff, 596 S.W.3d 740, 743–44 (Tex. 2020); Perryman v. Spartan Tex. 
Six Capital Partners, Ltd., 546 S.W.3d 110, 117–18 (Tex. 2018). 
 2. Piranha Partners, 596 S.W.3d at 744. 
 3. Id. (citing Wenske v. Ealy, 521 S.W.3d 791, 792, 796 (Tex. 2017). 
 4. See generally id. (explaining the framework used to interpret deeds). 
 5. Id. at 755. 
 6. Id. 
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In reaching this conclusion, the Supreme Court analyzed a number of 
canons of construction that it found to be inapplicable: the greatest estate 
canon, the canon against implied reservations, and the canon to resolve 
doubts against the drafter of the document.7 

The Supreme Court acknowledged that its jurisprudence rejects the use 
of some canons of construction as “rigid, mechanical rules” in favor of 
“conducting a careful and detailed examination of a deed in its entirety, rather 
than applying some default rule that appears nowhere in the deed’s text.”8 
But the Court also recognized that it also relies on “well-settled 
contract-construction principles” to determine whether a contract is 
ambiguous and to aid in the interpretation of unambiguous instruments.9 

The Court characterized the following as arbitrary rules that it has 
previously “cast off:” (i) a default rule requiring a royalty interest to be carved 
proportionately from two mineral interests; (ii) a mechanical approach 
requiring rote multiplication of double fractions whenever they exist; and 
(iii) a rule giving certain clauses absolute priority over other clauses.10 On the 
other hand, the Court characterized the following principles as “well-settled 
contract-construction principles:” (i) using the plain, ordinary and generally 
accepted meaning of words to construe instruments unless the instrument 
directs otherwise; (ii) the rule requiring courts to construe words in the 
context in which they are used; (iii) the rule requiring courts to consider and 
construe all of an instrument’s provisions together; and (iv) the rule requiring 
that courts avoid any construction which renders any provision 
meaningless.11 

In discussing the “greatest estate” canon, the Court cautioned first that 
the rule of construction is not that a deed conveys the greatest estate possible 
but the “greatest estate ‘permissible under its language.’”12 Thus, the Court 
is constrained to “determine whether the language of Exhibit A, construed in 
context with the entirety of the Assignment’s provisions, could permit the 
determination that it conveys ‘all’ of the grantor’s interest in the lease.13 

The Court then discussed the canon against implied reservations and 
declined to consider this canon because the assignment at issue is a 
conveyance rather than a reservation.14 This is somewhat briefly explained, 
but the Court seems to be indicating that any retention in the lease by Neuhoff 

 
 7. Id. at 746. 
 8. Id. (quoting Wenske, 521 S.W.3d at 792). 
 9. Id. at 747. 
 10. Id. (citing Wenske, 521 S.W.3d at 795; Hysaw v. Dawkins, 483 S.W.3d 1, 4 (Tex. 2016); and 
Luckel v. White, 819 S.W.2d 459, 462–63 (Tex. 1991)). 
 11. Id. (citing URI, Inc. v. Kleberg Cnty., 543 S.W.3d 755, 763 (Tex. 2018); Coker v. Coker, 650 
S.W.2d 391, 394 (Tex. 1983); Citizens Nat’l Bank in Abilene v. Texas & P. Ry. Co., 150 S.W.2d 1003, 
1006–07 (Tex. 1941). 
 12. Id. (quoting Garrett v. Dils, 299 S.W.2d 904, 906 (Tex. 1957)) (emphasis added). 
 13. Id. at 74748. 
 14. Id. at 748. 
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Oil would be by virtue of a limited grant rather than by a reservation of an 
interest through an otherwise broader grant of property. Thus, the canon 
dealing with the interpretation of a reservation would be inapplicable to a 
situation in which an interest is retained through means other than a 
reservation.15 The Court declines to say whether this canon is permissible to 
use in connection with the interpretation of unambiguous instruments that 
involve a reservation.16 

Finally, the Court disposes of Piranha Partners’ argument that doubt 
regarding the proper construction of a deed should be construed against the 
grantors.17 Here, the Court says that this rule applies only when the doubt 
about the document’s meaning renders the language ambiguous and that it 
“might resort to this rule if we determined that the Assignment is ambiguous, 
but we will not rely on it when determining whether the agreement is 
ambiguous or when construing an unambiguous agreement.”18 Thus, this 
canon of construction is improper to use in the interpretation of an 
unambiguous agreement and must be reserved for use in the interpretation of 
ambiguous instruments.19 

The Court reaffirms that a holistic and harmonizing approach “requires 
us to consider all of the Assignment’s provisions and prohibits us from giving 
greater weight to the granting clause or to any other particular types of 
clauses” before ultimately concluding that the assignment conveys Neuhoff 
Oil’s interest in the entirety of the lease, not only the smaller subparts of the 
lease also referenced in the exhibit.20 In doing so, the Court leaves open the 
question of whether the canon against implied reservations is a well-settled 
rule of contract interpretation that is permissible for courts to use in aiding 
the interpretation of unambiguous instruments or an improper, arbitrary, and 
mechanical rule that should not be used. 

The Piranha Partners opinion also included a fairly lengthy 
consideration of surrounding circumstance evidence, discussed in Section V 
herein.21 

 
B. Occidental Permian, Ltd., et al., v. Citation 2002 Investment, LLC 

 
The Texas Supreme Court additionally interpreted an assignment with 

an attached exhibit in Occidental Permian, Ltd., et al., v. Citation 2002 

 
 15. See Perryman v. Spartan Texas Six Capital Partners, Ltd., 546 S.W.3d 110 (Tex. 2018) 
(discussing a limited grant versus a reservation of an interest). 
 16. Id. 
 17. Piranha Partners v. Neuhoff, 596 S.W.3d 740, 749 (Tex. 2020). 
 18. Id. 
 19. See generally id. (illustrating the canons of construction and when they apply to an ambiguous 
assignment). 
 20. Id. at 753. 
 21. See discussion infra, Section V.B.3 (discussing the surrounding circumstance evidence 
addressed by the Court in Piranha Partners v. Neuhoff, 596 S.W.3d 740 (Tex. 2020)). 
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Investment LLC.22 The assignment at issue in Citation was similar in many 
respects to the assignment at issue in Piranha Partners.23 The dispute 
centered around whether an assignment of interests was limited to the depths 
set forth on the exhibit to the assignment or whether the assignment conveyed 
all interests without depth restriction, notwithstanding the inclusion of some 
apparently restrictive information on the exhibit.24 

As in Piranha Partners, the Court determined that the exhibit, standing 
alone, was ambiguous as to the extent of the interest conveyed.25 
Accordingly, the Court considered the assignment’s other terms to interpret 
the extent of the interests conveyed. As the granting language in the 
assignment itself was broad in nature without a reservation of interests to the 
assignor, the Court held that the assignment “unambiguously conveyed all 
right, title and interest that [the assignor] owned in the leasehold estates listed 
in [the exhibit], without reserving portions of those interests to itself through 
further notations about specific tracts within those estates.”26 

In reaching this conclusion, the Court examined all of the assignment’s 
provisions from both the body and exhibit of the assignment and found that 
the terms of the body of the assignment “invite[d] a broad reading of Exhibit 
A[.]”27 Thus, when looking specifically at Exhibit A’s seemingly 
more-restrictive terms, the Court determined that those terms were not 
intended to be restrictive at all but were instead simply “descriptive of tracts 
found within each conveyed estate.”28 

The Court also dismissed the argument that because the assignment 
included the phrase “subject to” in several places, Exhibit A should be read 
narrowly by reference to Wenske v. Ealy and admonishing that “[a]n 
agreement may be ‘subject to’ a term that does not limit the scope of the 
conveyance but instead notifies that grantee of a right or obligation attendant 
to the property conveyed.”29 

Piranha Partners and Citation both caution against over-reliance on 
descriptions in an exhibit that may not accord with broad granting language 
in an assignment or conveyance.30 If less than all of a party’s right, title, and 
interest is intended to be conveyed, that fact should be reflected in the body 
of an assignment or conveyance itself rather than left to legal descriptions 
placed in an exhibit.31 Similarly, parties should avoid using exhibits that 
describe “smaller property interests encompassed by larger property 

 
 22. Occidental Permian, Ltd., et al., v. Citation 2002 Investment LLC, 689 S.W.3d 899 (Tex. 2024). 
 23. Id. at 902. 
 24. Id. 
 25. Id. at 906. 
 26. Id. at 910. 
 27. Id. at 909. 
 28. Id. at 907. 
 29. Id. at 908–10. 
 30. Id. at 905–06. 
 31. Id. 
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interests, with no express reservation of the property beyond the smaller 
interests” to describe the nature and extent of interests to be conveyed.32 This 
is not to suggest that a mechanical approach to instruments with exhibits can 
or should be adopted by drafters. The Supreme Court was clear that its 
approach to the exhibits in both Piranha Partners and Citation was driven 
by a holistic approach to interpreting those instruments.33 However, parties 
should resist indiscriminate use of information in exhibits without careful 
consideration of what is intended to be conveyed and how all of the language 
in the instrument—in the body and exhibit alike—communicates that 
intention.34 

 
C. Posse Energy, Ltd. v. Parsley Energy, LP 

 
In Posse Energy, Ltd. v. Parsley Energy, LP, an El Paso Court of 

Appeals case decided after Piranha Partners but prior to Citation, the 
appellate court struggled with the question of whether an Acquisition 
Agreement and related assignment conveyed all rights in a section of a lease 
regardless of depth or whether the assignment was limited to certain depths.35 
In an opinion that is slightly difficult to reconcile with Piranha Partners, 
especially in light of the later Citation opinion, the court decided that the 
assignment was limited to shallow depths only and did not encompass all 
depths.36 

In reaching this decision, the appellate court analyzed similar 
interpretative matters as did the Piranha Partners court—harmonization of 
the entire document and consideration of the usefulness of surrounding 
circumstantial evidence.37 

As in Piranha Partners, the instruments involved in Posse Energy had 
exhibits, and those exhibits described the property to be conveyed in both 
broader and more narrow terms within the same exhibit.38  However, unlike 
the instruments in Piranha Partners, the exhibits at issue in Posse Energy 
gave some guidance as to the relationship between the various ways the 
property interests were described—the lease to be conveyed was limited 
“insofar and only insofar as” it covered proration units for the Morgan 
Wells.39 No depth limitation was expressly set forth in the Acquisition 
Agreement or the assignment or either of their identical exhibits; however, 
this internal instruction as to the relationship between the description of the 

 
 32. Id. at 905–06. 
 33. Id. at 902. 
 34. See id. 
 35. Posse Energy, Ltd. v. Parsley Energy, LP, 632 S.W.3d 677 (Tex. App.—El Paso 2021, pet. 
denied). 
 36. Id. at 695. 
 37. Id. 
 38. Id. at 688. 
 39. Id. 
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property interests listed on the exhibit and the granting language seems to be 
the primary difference between the expansive interpretation reached in 
Piranha Partners and later Citation and the more limited interpretation 
reached here.40 

The court first analyzed the language of the Acquisition Agreement and 
the Assignment and concluded that those documents were intended to be read 
alongside several other documents, being (i) a Sale Purchase Agreement; 
(ii) prior deeds of trust; and (iii) an amended deed of trust.41 The court also 
concluded that a reading of those other documents, which did include express 
reference to specific, shallow depths, “confirm the parties’ intent as 
expressed in the Acquisition Agreement and Assignment.”42 Citing Barrow 
Shaver, the court cautioned that it “consider[ed] these corresponding 
documents not to alter the plain meaning of the agreement expressed within 
the four corners of the document, but  rather to provide clarity and context to 
the parties’ intent and aid in construing the intent set forth in the document.”43 

As in Piranha Partners, the court looked to surrounding circumstances 
evidence to evaluate whether such evidence might be helpful in the 
construction of an unambiguous instrument.44 In Piranha Partners, the 
Supreme Court did not find the evidence helpful; in Posse Energy, the El 
Paso Court found that the evidence confirmed a holistic, four-corners 
interpretation of the documents it was tasked with construing.45 Both courts 
were careful to caution that the surrounding-circumstances evidence, if used 
or helpful, had a limited role that was subordinate in all respects to the court’s 
job of evaluating and harmonizing the plain meaning of language used in the 
documents at hand.46 

The court then moved on to an analysis of the language used in both the 
Acquisition Agreement and the Assignment.47 The court noted that the 
Acquisition Agreement described the assets to be conveyed as having been 
“pledged as collateral” in connection with the prior deeds of trust.48 The court 
also noted that the exhibits to both the Acquisition Agreement and the 
Assignment limited the conveyance of the lease “insofar as and only insofar 
as” to the proration units for the Morgan wells.49 Because the pledge of the 
leases in connection with the prior deeds of trust had been limited to specific 
depths, and because the proration units for the Morgan wells were also 

 
 40. Id. 
 41. Id. at 691. 
 42. Id. at 692. 
 43. Id. 
 44. Id. 
 45. Piranha Partners v. Neuhoff, 596 S.W.3d 740, 752 (Tex. 2020); Posse Energy, Ltd., 632 S.W.3d 
at 692–97. 
 46. Piranha Partners, 596 S.W.3d at 743; Posse Energy Ltd., 632 S.W.3d at 687.  
 47. Posse Energy Ltd., 632 S.W.3d at 692–697. 
 48. Id. at 693. 
 49. Id. 
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depth-limited, the court found that the Acquisition Agreement and the 
Assignment unambiguously conveyed an interest in only those specific 
depths.50 As in both Piranha Partners that came before Posse Energy and 
Citation that came after, the court’s analysis of whether an instrument 
conveyed more or less expansive rights in property described on an exhibit 
was not limited to the interpretation of the exhibit alone.51 Rather, in all three 
cases, the applicable court analyzed the entire instrument in its entirety in the 
construction of the description of the interests conveyed.52 

 
IV. PLAIN MEANING, CONTEXTUAL INTERPRETATION AND CONTRACT 

INTERPRETATION 
 

A. URI, Inc. v. Kleberg County 
 

In URI, Inc. v. Kleberg County, the Supreme Court analyzed the use of 
a term’s plain or ordinary meaning in deed construction.53 This case 
concerned the interpretation of an unambiguous contract (rather than a deed) 
and specifically URI’s contractual obligation to “return[] to suitability” a 
well.54 In doing so, the Court’s opinion includes a fairly long discussion of 
the use of the “plain, ordinary, and generally accepted meaning” of words.55 

In addition to directing that courts are to construe words according to 
their plain, ordinary, and generally accepted meanings, the Court stated that 
it was “cognizant that ‘words are simply implements of communication, and 
imperfect ones at that.56 Oftentimes, they cannot be assigned a rigid meaning 
inherent in themselves. Rather, their meaning turns upon use, adaptation, and 
context as they are employed to fit various and varying situations.”57 Thus, 
the Court instructs, it must interpret words in the context in which they are 
used, which may encompass the circumstances present when the contract was 
entered.58 

 
B. Van Dyke v. Navigator Group 

 
The Supreme Court again considered the use of a term’s plain or 

ordinary meaning in Van Dyke v. Navigator Group in construing the phrase 

 
 50. Id. 
 51. See Piranha Partners, 596 S.W.3d at 752; Posse Energy, Ltd., 632 S.W.3d at 688. 
 52. See Piranha Partners, 596 S.W.3d at 752. 
 53. URI, Inc. v. Kleberg Cnty., 543 S.W.3d 755, 763–64 (Tex. 2018). 
 54. Id. at 760. 
 55. Id. at 764. 
 56. Id. 
 57. Id. (citing Cal. Dep’t of Mental Hygiene v. Bank of Sw. Nat’l Ass’n, 354 S.W.2d 576, 579 
(1962)). 
 58. Id. at 764. 
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“one-half of one-eighth” as used in a 1924 deed.59 Again, the Court affirmed 
its commitment to construing words according to their ordinary usage but 
explained that it is a “fundamental premise, however,  that a text retains the 
same meaning today that it had when it was drafted.”60 As explained by the 
Court: 

 
The meaning of an unamended text, in other words, is unaffected by the 
passage of time, linguistic developments, or the evolution of usage. These 
phenomena may affect our language by giving new meanings to (or 
subtracting old meanings from) any given word or phrase. But the original 
text does not evolve with the broader language.  The test is what the text 
reasonably meant to an ordinary speaker of the language who would have 
understood the original text in its context. Whatever that meaning was then 
remains the meaning today.61 

 
This is a continuation of a theme courts have used in consideration of 

both the legacy of the 1/8 and estate misconception—that both ideas, though 
not dispositive, help explain what the term “1/8” meant at previous periods 
in Texas’s history of mineral conveyancing and that courts today should 
construe “1/8” as understood by the parties at the time.62 The concepts of the 
legacy of the 1/8 and estate misconception are discussed in greater detail in 
Section VI.B herein.63 

 
C. Nettye Engler Energy, LP v. Bluestone Natural Resources II, LLC 

 
Although courts have long used deed interpretation and general contract 

interpretation principles for mineral deeds without any apparent 
controversy,64 the Supreme Court recently took the opportunity in Nettye 
Engler Energy, LP v. Bluestone Natural Resources II, LLC to expressly state 
that “deeds are interpreted and construed as contracts.”65 Though both courts 
and practitioners alike appear to have been operating under this 
understanding for decades, the Court has rarely so clearly expressed this 
equivalency. 

 
 
 

 
 59. Van Dyke v. Navigator Group, 668 S.W.3d 353, 359 (Tex. 2023). 
 60. Id. at 35960. 
 61. Id. at 360. 
 62. See Hysaw v. Dawkins, 483 S.W.3d 1, 13 (Tex. 2016). 
 63. See discussion infra, Section VI.B (discussing the estate misconception doctrine and the 
interpretation of fractions in deeds). 
 64. See Bruce M. Kramer, The Sisyphean Task of Interpreting Mineral Deeds and Leases: An 
Encyclopedia of. Canons of Construction, 24 TEX. TECH L. REV. 1 (1993). 
 65. Nettye Engler Energy, LP v. BlueStone Nat. Res. II, LLC, 639 S.W.3d 682 (Tex. 2022). 
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V. SURROUNDING CIRCUMSTANCES 
 

A. Extrinsic Evidence versus Surrounding Circumstance Evidence 
 

The difference between parol evidence and surrounding-circumstance 
evidence for purposes of deed interpretation is primarily the purposes for, 
and conditions under which, each type of evidence is admissible.66 

 
1. Parol Evidence 

 
Parol evidence is extrinsic evidence that is used to explain, vary, or 

contradict the terms of a written deed.67 It is generally inadmissible for the 
construction of unambiguous deeds absent allegations of fraud, accident, or 
mutual mistake.68 Parol evidence may also be introduced in connection with 
the interpretation of unambiguous instruments in cases of latent 
ambiguities.69 The use of parol evidence in connection with ambiguous 
instruments is outside the scope of this Article. 

 
2. Surrounding-Circumstance Evidence 

 
Surrounding-circumstance evidence, on the other hand, is limited 

evidence of the context in which the deed was executed to provide context to 
the deed and help in interpreting its language, but such evidence cannot be 
used to add, alter, or change the terms of the deed.70 In Gaskins, Trustee of 
Van Martin Gaskins Family Trust v. Navigator Oil & Minerals, Inc., the 
Texas Supreme Court instructed that surrounding facts and circumstances 
can provide context that elucidates the meaning of the words employed in the 
deed, but they cannot make the deed’s language say something it 
unambiguously does not.71 Further, such evidence can only give deed 
language a meaning to which it is reasonably susceptible.72 

 
B. Recent Uses of and Role of Surrounding-Circumstance Evidence 

 
Recent opinions clarify the limited use of such evidence 

notwithstanding Texas’s strict adherence to the “four corners” rule, which 

 
 66. See URI, Inc. v. Kleberg Cnty., 543 S.W.3d 755 (Tex. 2018). 
 67. See Huback v. Ennis State Bank 317 S.W.2d 30, 31 (Tex. 1988). 
 68. Dyer v. Cotton, 333 S.W.3d 703, 718 (Tex. App.—Houston [1st Dist.] 2010, no pet.). 
 69. CenterPoint Energy Hou. Elec., L.L.P. v. Old TJC Co., 177 S.W.3d 425 (Tex. App.—Houston 
[1st Dist.] 2005, pet. denied). 
 70. Gaskins, Tr. of Van Martin Gaskins Fam. Tr. v. Navigator Oil & Minerals, Inc., 670 S.W.3d 391 
(Tex. 2023). 
 71. Id. at 401. 
 72. Id. 
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generally requires ascertaining the objective intent of the parties to the 
instrument by reference to the language within the instrument itself. 

 
1. URI, Inc. v. Kleberg County 

 
Although a contract interpretation case, not a deed interpretation case, 

URI, Inc. v. Kleberg County sets forth at length a discussion of surrounding 
circumstances evidence that is instructive to deed interpretation.73 The Texas 
Supreme Court concedes that the facts and circumstances that “may be 
consulted will naturally vary from case to case,” but states that  “reasonably 
well-defined contours can be mined from our jurisprudence.”74 

First, because objective intent controls inquiry in the interpretation of 
unambiguous deeds, “only circumstantial evidence that is objective in nature 
may be consulted.”75 The Court describes various facts and circumstances 
that have been approved for consultation, including the commercial or other 
setting in which a contract was negotiated and other objectively determinable 
factors that give context to the transaction between the parties.76 The Court 
also mentioned trade custom “as bearing on the parties’ object intent when 
provisions were stricken from a form insurance contract” because “the 
meaning to which a certain term or phrase is most reasonably susceptible is 
the one which [is] so regularly observed in a place, vocation, trade or industry 
so ‘as to justify an expectation that it will be observed with respect to a 
particular agreement.’”77 

However, the Court emphasized that there are “absolute limits” on the 
use of surrounding circumstance evidence, notably that parties and courts 
cannot use extrinsic evidence to give a contract meaning different from that 
which its language says, to add, alter or contradict the terms of an agreement, 
to make an agreement say something it unambiguously does not say or to 
show that the parties probably meant something other than what the 
agreement says.78 

 
2. Barrow-Shaver Resources Co., v. Carrizo Oil & Gas, Inc. 
 

Staying within the realm of contract interpretation cases but turning to 
an oil and gas context, in 2019, the Texas Supreme Court considered 
surrounding circumstance evidence in Barrow-Shaver Resources Co. v. 

 
 73. See generally URI, Inc. v. Kleberg Cnty., 543 S.W.3d 755 (Tex. 2018). 
 74. Id. at 76768. 
 75. Id. at 768. 
 76. Id. 
 77. Id. (citing Nat’l Union Fire Ins. of Pittsburgh v. CBI Indus., Inc., 907 S.W.2d 517, 521 n.6 (Tex. 
1995)). 
 78. Id. at 76869. 
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Carrizo Oil & Gas, Inc.79 A divided Court produced two opinions, both of 
which discussed the role of surrounding-circumstance evidence.80 

Specifically, the Court analyzed whether prior drafts of a farmout 
agreement and evidence of the parties’ substantive negotiations of a 
consent-to-assignment provision were proper.81 The majority opinion first 
emphasized that, because the contract at issue was unambiguous, it was 
improper to consider extrinsic evidence.82 However, the Court went on to 
analyze surrounding-circumstance evidence, including the fact that the 
negotiations took place between sophisticated parties in a commercial 
oil-and-gas context and were represented by counsel in an arms’-length 
negotiation.83 The Court also found it permissible to consider the fact that the 
parties’ experienced representatives “considered and edited drafts of the 
agreement before coming to a final agreement.”84 However, the Court 
cautioned that “those are the only facts and circumstances we can consider 
without delving into the parties’ intent beyond what their agreement plainly 
yields.”85 In other words, the prior drafts were not admissible 
surrounding-circumstance evidence as their use would go too far down the 
trail of determining the parties’ subjective intent, while the Court’s inquiry 
for an unambiguous instrument is limited to the parties’ intent as expressed 
in the instrument.86 

The majority then considered whether evidence of industry custom and 
usage was admissible.87 Barrow-Shaver’s expert testified that there are 
“certain factors in the industry that oil and gas entities would consider before 
providing consent to assign,” including the financial and technical expertise 
of the proposed assignee.88 On the other hand, Carrizo’s expert testified that 
industry custom does not demand that the refusing consent-holder provide a 
reason for refusing consent.89 

The majority decided that “allowing evidence of industry custom and 
usage here would  give the jury an opportunity to create an ambiguity were 
none exists, or to alter the terms of the contract’s clear and unequivocal 
language as to the parties’ obligations.”90 It therefore declined to allow 
evidence of industry-custom “to import an obligation that does not exist in 
the contract” which was introduced “for the sole purpose of inviting the jury 

 
 79. Barrow-Shaver Resources Co. v. Carrizo Oil & Gas, Inc., 590 S.W.3d 471 (Tex. 2019). 
 80. Id. 
 81. Id. at 483. 
 82. Id. 
 83. Id. at 48384. 
 84. Id. 
 85. Id. at 484. 
 86. Id. 
 87. Id. at 484. 
 88. Id. 
 89. Id. at 485. 
 90. Id. at 486. 
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to qualify Carrizo’s right to withhold consent when Carrizo bears no consent 
obligation under the [agreement].”91 Note that in URI, evidence of industry 
custom was listed as permissible surrounding-circumstance evidence; 
however, the Court in URI also cautioned that it will naturally vary from case 
to case.92 

Chief Justice Hecht and Justices Guzman and Busby agreed that 
evidence of prior drafts was barred by the parol evidence rule as it was 
introduced to show that the contract meant something other than what it 
stated; however, such justices would have permitted the use of industry trade 
custom and usage evidence.93 

Finally, Justice Boyd would have permitted both the evidence of custom 
and usage and evidence of the contract negotiations.94 

 
3. Piranha Partners v. Neuhoff 

 
In Piranha Partners v. Neuhoff, discussed also in Section III, infra, the 

Texas Supreme Court analyzed an assignment of an overriding royalty 
interest to determine whether the assignment applied to a wellbore, a part of 
a lease, or an entire oil and gas lease.95 The Court ultimately determined that 
there was only one reasonable interpretation of the assignment such that the 
assignment unambiguously conveyed an interest in the entire lease rather 
than some smaller part of the lease.96 

In reaching this determination, the Court analyzed 
surrounding-circumstance evidence curiously at length before deciding that 
the evidence was ultimately unhelpful to the question of the interpretation of 
the assignment.97 

The Court started off its analysis of the assignment’s surrounding 
circumstances by reciting that courts may consider “objectively determinable 
facts and circumstances that contextualize the parties’ transaction” to help 
clarify the intent of the parties “as expressed in the text of their written 
agreement.”98 The Court went on to caution that “the parol evidence rule 
prohibits [courts] from relying on such evidence to ‘create ambiguity in the 
contract’s text,’ to ‘augment, alter, or contradict the terms of an unambiguous 
contract,’ to ‘show that the parties probably meant, or could have meant, 

 
 91. Id. at 487. 
 92. URI, Inc. v. Kleberg Cnty., 543 S.W.3d at 755, 767–78 (Tex. 2018). 
 93. Barrow-Shaver, 590 S.W.3d at 50609 (Boyd, J., concurring). 
 94. Id. at 50203. 
 95. Piranha Partners v. Neuhoff, 596 S.W.3d 740, 742 (Tex. 2020). 
 96. Id. at 755. 
 97. Id. 
 98. Id. at 749 (quoting URI, Inc. v. Kleberg Cnty., 543 S.W.3d 75758 (Tex. 2018)). 
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something other than what their agreement stated,’ or to ‘make the language 
say what it unambiguously does not say.’”99 

The Court analyzed the following facts and circumstances as evidence 
of the circumstances surrounding the assignment: 

 
 The assignment was the product of a sale through an oil-and-gas 

clearinghouse auction and involved over 1,200 properties in 14 
states100; 

 The parties did not negotiate101; 
 The winning bidder acquired the properties as-is and without 

warranty of title102; 
 The seller entered into a written agreement with the clearinghouse 

in which it agreed to use reasonable efforts to accurately and 
completely describe the property and interests therein and to use 
reasonable efforts to provide additional information prospective 
buyers may reasonably request103; 

 The seller agreed to sell all of its interest in the property104; 
 In disclosures to the clearinghouse, the seller reflected the property 

as the Puryear #1-28 well105; 
 The purchaser registered as a qualified bidder and represented it was 

a sophisticated purchaser, had received all information reasonably 
required to evaluate the property, that it performed its own due 
diligence, and that it reviewed the proposed assignment.106 

 The auction clearinghouse published a catalog of interests offered 
that included a well name, location, county, state, information about 
the mineral interests, the operator, the seller and that the catalog 
listed this property as “data order number 49033, the Puryear B#1-
28 well, in N. Mills Ranch, Wheeler County, TX, a .0375 overriding 
royalty interest, with Startex Operating as the operator and Neuhoff 
Oil as the seller.107 

 Neuhoff Oil filled out a Property Data Sheet for interested bidders 
that identified the Puryear #1-28 well, in the NW/4 Section 28, 
Block A-1, H&GN, and an associated fee lease.108 

 
 99. Id. (internal citations omitted) (quoting Cmty. Health Sys. Prof’l Servs. Corp. v. Hansen, 525 
S.W.3d 671, 688 (Tex. 2017); URI, Inc., 542 S.W.3d at 75758; Anglo-Dutch Petroleum Int’l, Inc. v. 
Greenberg Peden, P.C., 352 S.W.3d 445, 451 (Tex. 2011); and First Bank v. Brumitt, 519 S.W.3d 95, 110 
(Tex. 2017)). 
 100. Piranha Partners, 596 S.W.3d at 745–52. 
 101. Id. at 749. 
 102. Id. 
 103. Id. at 749–50. 
 104. Id. 
 105. Id. 
 106. Id. at 750. 
 107. Id. 
 108. Id. at 750–51. 
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The Court ultimately concluded that none of this information 
“provide[d] any meaningful support for either party’s construction of the 
written Assignment.”109 The Court characterized these facts as 
“surrounding-circumstances,” but also declined to rely on them in part 
because documents cataloged by the Court—of which there were at least 
five—all included a note that restrictions on the property were not always 
reflected in the documents and that the parties must look to the data package 
and the assignment for such restrictions.110 It is difficult to determine whether 
the Court primarily relied on its judgment that the surrounding circumstances 
were unpersuasive as to either interpretation urged by the parties, or whether 
the Court was especially swayed by the note in the documents that the parties 
should consult the assignment.111 The Court stated that “[w]hether treated as 
evidence of surrounding circumstances or as writings associated with the 
Assignment, all of these documents expressly prohibited the role the parties 
would now give them.”112 Although the Court ultimately found them 
unpersuasive, the Court analyzed several other documents in addition to the 
assignment to attempt to interpret the assignment and was cognizant that the 
parties previously sought to limit reliance on the additional instruments.113 

 
4. Nettye Engler Energy, LP v. BlueStone Natural Resources II, L.L.C. 

 
In Nettye Engler Energy, LP v. BlueStone Natural Resources II, L.L.C., 

the Court again considered the role of expert testimony and other evidence 
of industry custom and usage in interpreting an unambiguous instrument.114  
This case involved a reservation of a non-participating royalty interest that 
was described as “a free one-eighth (1/8) of gross production of any such oil, 
gas or other mineral said amount to be delivered to Grantor’s credit, free of 
cost in the pipeline, if any, otherwise free of cost at the mouth of the well or 
mine . . . ”115 

The interest owner, Nettye Engler Energy, LP, and the operator, 
BlueStone Natural Resources II, L.L.C., agreed that the interest was free of 
post-production costs incurred prior to the point of delivery into the pipeline 
but disagreed as to which pipeline was the determinative one.116 BlueStone 
argued that the correct pipeline was the first pipeline into which it placed 
production—the gathering line to which the well was connected on the lease. 
Engler argued that the larger downstream transportation line was the proper 

 
 109. Id. at 752. 
 110. Id. at 752. 
 111. Id. 
 112. Id. 
 113. Id. 
 114. Nettye Engler Energy, LP v. BlueStone Nat. Res. II, L.L.C., 639 S.W.3d 682 (Tex. 2022). 
 115. Id. at 686. 
 116. Id. 
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delivery point under the instrument.117 In support of its claims, Engler 
provided testimony from an expert witness to the effect that the deed’s 
reference to “pipeline” referred to the main transportation pipeline where title 
passes from the operator to the purchaser of production.118 

In deciding that the expert’s testimony was not admissible, the Court 
noted that in construing an unambiguous instrument, it may “consult facts 
and circumstances surrounding [the instrument’s] execution to aid [in] 
interpretation,” but only to the extent that such facts and circumstances 
“elucidate the meaning of the words employed, and nothing else.”119 The 
Court noted that this rule applies to expert testimony and evidence of industry 
custom and usage.120 Similar to the Court’s reasoning in Barrow-Shaver for 
excluding trade usage evidence because the instrument at issue was 
unambiguous, the Court refused to consider the expert’s testimony here.121 
The Court excluded the testimony because it would “impermissibly add 
words of limitation to modify the deed’s terms,” and it did not address the 
“industry meaning of ‘pipe line’ in 1986” or the “surrounding circumstances 
[that existed] when the deed was executed.”122 It only addressed how gas was 
typically processed and sold in 1986.123 

 
5. Subsequent Appellate Decisions 

 
Following this series of Supreme Court decisions, appellate courts have 

evaluated the appropriateness of considering proposed surrounding 
circumstance evidence to interpret deeds. 

In Gaskins, Trustee of Van Martin Gaskins Family Trust v. Navigator 
Oil & Minerals, Inc., the Eastland Court of Appeals refused to examine an 
original deed and a Contract for Sale as part of interpreting a later correction 
deed because, “[a]lthough [the court] may consider the circumstances 
surrounding the Correction Deed’s execution as an aid in the construction of 
the deed’s language, [it] may not use or consider extrinsic evidence to search 
for the parties’ intent beyond the meaning that the deed’s language 
reasonably yields when construed in context.”124 

In Davis v. COG Operating, LLC, the El Paso Court of Appeals did 
consider the fact that a 1939 deed was executed “during the height of the 
period when the estate-misconception was prevalent” and “only three years 

 
 117. Id. 
 118. Id. at 687. 
 119. Id. at 690. 
 120. Id. 
 121. Id. at 691; see Barrow Shaver Res. Co. v. Carrizo Oil & Gas, Inc. 590 S.W.3d 471, 486–87. 
(Tex. 2019). 
 122. Nettye Engler Energy, LP, 639 S.W.3d. at 691. 
 123. Id. 
 124. Gaskins, Tr. of Van Martin Gaskins Fam. Tr. v. Navigator Oil & Mins., Inc., 670 S.W.3d 391, 
403 (Tex. App.—Eastland 2023, pet. denied) (citing Barrow-Shaver, 590 S.W.3d at 483). 
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after Tipps, where the Supreme Court of Texas sanctioned the multiplication 
of fractional mineral ownership by 1/8 when the land was currently subject 
to an oil-and-gas lease.”125 

In Posse Energy, Ltd. v. Parsley Energy, LP, the El Paso Court of 
Appeals struggled with whether an Acquisition Agreement and related 
assignment conveyed all rights in a section of a lease regardless of depth or 
were limited to certain depths.126 The court first analyzed the language of the 
Acquisition Agreement and the assignment.127 The Court concluded that 
those documents were intended to be read alongside several other documents, 
including (1) a Sale Purchase Agreement; (2) prior deeds of trust; and (3) an 
amended deed of trust.128 The Court also concluded that a reading of those 
other documents, which included express reference to specific depths, 
“confirm[ed] the parties’ intent as expressed in the Acquisition Agreement 
and Assignment.”129 Citing Barrow-Shaver, the court cautioned that it 
“consider[ed] these corresponding documents not to alter the plain meaning 
of the agreement . . . but  rather to provide clarity and context to the parties’ 
intent and aid in construing the intent set forth in the document.”130 The Court 
was careful to caution that the surrounding circumstance evidence had a 
limited role that was subordinate in all respects to the court’s job of 
evaluating and harmonizing the plain meaning of language used in the 
documents at hand.131 

 
VI. SPECIFIC ISSUES 

 
A. The Duhig Doctrine 

 
1. Overview of the Duhig Doctrine 

 
The Duhig doctrine originates from the 1940 Texas Supreme Court case 

Duhig v. Peavy-Moore Lumber Co., and it applies when a grantor purports to 
convey a greater interest in property than he actually owns while 
simultaneously reserving an interest for himself.132 

In Duhig, the grantor, W. J. Duhig, owned a tract of land subject to a 
prior reservation of an undivided 1/2 mineral interest.133 Duhig conveyed the 

 
 125. Davis v. COG Operating, LLC, 658 S.W.3d 784, 795 (Tex. App.—El Paso 2022, pet. denied) 
(referencing Tipps v. Bodine, 101 S.W.3d 1076 (Tex. 1936)). 
 126. Posse Energy, Ltd. v. Parsley Energy, LP, 632 S.W.3d 677, 685 (Tex. App.—El Paso 2021, pet. 
denied). 
 127. Id. 
 128. Id. 
 129. Id. at 692. 
 130. Id. 
 131. See id. at 687. 
 132. Duhig v. Peavy Moore Lumber Co., 144 S.W.2d 878 (Tex. 1940). 
 133. Id. at 878. 
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land to a subsequent purchaser by warranty deed, in which he purported to 
reserve an undivided 1/2 mineral interest for himself but failed to mention 
the prior outstanding reservation.134 The Court estopped him from asserting 
ownership of the purportedly reserved interest.135 Otherwise, it would be a 
breach of warranty to the grantee, because the warranty deed alone would not 
put the grantee on notice that it conveyed less than 1/2 of the minerals.136 The 
doctrine is a form of estoppel by deed that applies when the grantor conveys 
an interest greater than what he possesses—resulting in an over-conveyance 
and failure of title—and the grantor purports to reserve an interest in the same 
deed.137 

 
2. Recent Treatment of Duhig 

 
There have been a number of recent cases in which application of the 

Duhig doctrine has been asserted and Texas courts have taken the opportunity 
to both clarify and limit the doctrine. 

 
a. Perryman v. Spartan Texas Six Capital Partners, Ltd. 

 
In Perryman v. Spartan Texas Six Capital Partners, Ltd., the Texas 

Supreme Court construed the effect of “less, save and except” language in a 
series of deeds in an opinion that raises far more questions than it answers.138 
The dispute centered around the construction of a series of deeds that 
purported to convey interests in 206 acres “‘LESS, SAVE AND EXCEPT an 
undivided one-half (1/2) of all royalties from the production of oil, gas and/or 
other minerals that may be produced from the above-described premises 
which are now owned by Grantor.’”139 

The Eastland Court of Appeals relied on the Duhig doctrine to interpret 
the “less, save and except” language as a purported reservation of an 
undivided 1/2 royalty interest, without mentioning that the tract was already 
subject to an outstanding undivided 1/4 royalty interest.140 The grantors could 
not convey the undivided 1/2 royalty interest that the deed appeared to 
convey, and also reserve an undivided 1/2 royalty interest while a third party 
already owned an undivided 1/4 royalty interest in that tract.141 Consequently, 
the Eastland Court of Appeals held that they breached their warranty of title 

 
 134. Id. 
 135. Id. at 880–81. 
 136. Id. 
 137. Id. 
 138. Perryman v. Spartan Texas Six Capital Partners, Ltd., 546 S.W.3d 110, 119 (Tex. 2018). 
 139. Id. at 114. 
 140. Id. at 118. 
 141. Id. 
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and were estopped from claiming the full undivided 1/2 royalty interest the 
grantors purportedly reserved.142 

The Texas Supreme Court reached the same division of ownership as 
between the various parties as did the Eastland Court of Appeals, but used 
different reasoning in reaching this conclusion.143 Specifically, the Supreme 
Court refused to use the Duhig doctrine.144 To conclude that the Duhig 
doctrine did not apply, the Supreme Court held that the words “less, save and 
except” were not a reservation in favor of the grantors and were instead an 
exception from the grant.145 The Court seemed particularly interested in 
reaching a result that did not rely on Duhig or estoppel generally and relied 
instead on more general deed construction principles.146 However, other than 
as used in the determination of whether the Duhig doctrine applies or not, the 
Supreme Court seemed to make this distinction without much of a difference, 
as it acknowledged that the “less, save and except” language did result in an 
interest being retained—albeit not reserved—by the grantor under a 1977 
deed while the same language was merely an exception under a later 1983 
deed in the same chain of title.147 The Court failed to explain why the same 
language was treated differently in different deeds, leaving practitioners with 
unanswered questions about using similar language, which is fairly prevalent 
in Texas deeds.148 

Notwithstanding this confusion regarding the effect of the words “less, 
save and except,” the opinion discusses  the use of a reservation in a deed 
versus a limitation on a grant, with only the former possibly implicating 
Duhig.149 

 
b. Trial v. Dragon 

 
The opinion in Trial v. Dragon again involved the Supreme Court 

reversing an appellate court and reflecting its reluctance to use Duhig.150 In 
Trial, Leo Trial was one of seven siblings who each owned an undivided 1/7 
interest in 237 acres in Karnes County.151 In 1983, Leo Trial conveyed half 
of his interest to his wife, Ruth Trial.152 Subsequently, in 1992, Leo Trial and 
his six siblings sold the 237 acres to the Dragons; Ruth Trial did not join the 

 
 142. Id. at 11819. 
 143. Id. at 119. 
 144. Id. 
 145. Id. 
 146. Id. at 119–20. 
 147. Id. at 120. 
 148. John McFarland, Reservations vs. Exceptions, OIL AND GAS LAWYER BLOG (May 11, 2018), 
https://www.oilandgaslawyerblog.com/reservations-vs-exceptions/. 
 149. See Perryman, 546 S.W.3d at 118–20. 
 150. See Trial v. Dragon, 593 S.W.3d 313, 321 (Tex. 2019). 
 151. Id. at 31415. 
 152. Id. at 315. 
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deed.153 Leo Trial died in 1996.154 When the Trials’ fixed term mineral 
reservation expired, the Dragons asserted ownership of the entire mineral 
estate.155 Leo Trial’s two sons, Joseph and Michael, asserted ownership of a 
collective undivided 1/14 interest in the tract.156 The Dragons filed suit, 
asserting breach of the warranty of title in their 1992 deed and estoppel by 
deed.157 The trial court ruled in favor of the Trials, and on appeal the San 
Antonio Court of Appeals held that Duhig applied because at the time of the 
execution of the 1992 deed, Leo was estopped from claiming an interest that 
contradicted the general warranty in that deed.158 The appellate court also 
held that estoppel by deed applied to Joseph and Michael Trial, the remainder 
beneficiaries of Leo Trial’s estate, because they were his “‘privies in blood, 
privies in estate, and privies in law.’”159 Accordingly, the San Antonio Court 
of Appeals reversed the trial court and rendered judgment for the Dragons, 
applying estoppel by deed and the Duhig doctrines.160 

The Texas Supreme Court reversed the appellate court in an opinion, 
which noted both that “Duhig still has its place in our jurisprudence” and that 
“Duhig applies the doctrine of estoppel by deed to a very distinct fact pattern, 
and its holding is narrow and confined to those specific facts.”161 According 
to the Texas Supreme Court: 

 
Duhig stands for the proposition that if a grantor reserves an interest and 
breaches a general warranty at the very time of execution, then an 
immediate passing of title is triggered to the grantee for that property that 
was described in the reservation—in other words, if the grantor owns the 
exact interest to remedy the breach at the time of execution and equity 
otherwise demands it.162 

 
Because Leo Trial did not own the interest to remedy the breach at the 

execution of the 1992 deed, Duhig did not apply.163 Nor did broader 
principles of estoppel by deed apply because Joseph and Michael Trial did 
not claim their interest by virtue of the 1992 deed at all.164 Instead, they 
claimed through their mother’s 1983 deed and her estate.165 Joseph and 
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 157. Id. at 316. 
 158. Id. 
 159. Id. 
 160. Id. 
 161. Id. at 31819. 
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Michael Trial were not estopped from claiming an interest via a chain of title 
that is independent of the 1992 deed at issue.166 

The Court remanded the case to the trial court to determine whether 
Joseph and Michael Trial were liable for damages to the Dragons for breach 
of warranty and if so, the amount of damages.167 

 
c. Subsequent Appellate Decisions 

 
Following Perryman and Trial, both the Eastland and El Paso Courts of 

Appeals examined the applicability of Duhig to asserted over-conveyances 
of interests in land. 

In Davis v. COG Operating, LLC, the El Paso Court of Appeals held the 
doctrine inapplicable to a 1939 deed.168 The grant was limited by language in 
the deed stating that “[i]t is understood, however, that 1/32 of the oil, gas and 
other minerals has heretofore been conveyed to W. H. Haun, and this 
conveyance does not include such mineral interests so conveyed,” and in 
which the grantor further reserved an undivided “one-fourth (1/4) of the 1/8 
royalty usually reserved.”169 The successors in interest to this deed later 
disputed the quantum of interest in connection with the 1/32 reference.170 The 
court determined, analyzing a prior 1926 deed, that the referenced 1/32 
interest was a 1/4 mineral interest.171 

The successors in interest to the grantees of this deed argued, using 
Duhig, that the reference to “1/32 of oil, gas and other minerals” previously 
conveyed did not adequately put the grantee of the 1939 deed on notice.172 
They further argued that the 1939 deed did not convey the lease royalty, so 
the grantor and his successors in interest were estopped from claiming the 
additional interest reserved to the grantors in the deed.173 The court disagreed 
and held that the parties were operating under the estate misconception.174 
Thus, the court determined that the parties’ intent in limiting the grant of the 
1939 deed by reference to “1/32 of oil, gas and other minerals” was to place 
the grantee on notice that the conveyance excluded the previously conveyed 
1/4 mineral interest.175 Because the grantee had notice, then, of both the 
outstanding prior interest and the reservation in favor of the grantor, Duhig 
did not apply.176 
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In reaching this decision, the court refused to opine on whether Duhig 
applies to non-possessory interests.177 

In Echols Minerals, LLC v. Green, Trustee of Donald and Betty Lou 
Irrevocable Trust, the Eastland Court of Appeals questioned the continued 
availability of a remedy under Duhig after Trial v. Dragon.178 In Echols, the 
court determined that a 1952 deed—which conveyed a tract of land and 
reserved a non-participating royalty interest but failed to give notice of a prior 
outstanding conveyance of an undivided 1/2 mineral interest—did result in a 
“Duhig problem” because the grantors conveyed more interest in the mineral 
estate than they owned, while at the same time reserving an interest.179 
However, the court held that Duhig did not afford the grantee’s successor a 
remedy because,  for Duhig to afford a remedy, “the over-conveying grantor 
must own ‘the exact interest to remedy the breach at the time of 
execution.’”180 Here, the exact interest required to remedy the 
over-conveyance in this instance was an undivided 1/2 mineral interest, but 
the grantors only reserved a non-participating royalty interest.181 
Accordingly, the grantors did not own the exact interest required to remedy 
their failure of title and were not estopped from asserting title to the reserved 
non-participating royalty interest.182 

Thus, following Perryman and Trial, the role of Duhig in Texas deed 
interpretation jurisprudence is significantly limited by Trial’s requirement 
that the over-conveying grantor own the exact interest necessary to remedy a 
breach of warranty at the time of execution.183 
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 178. Echols Mins., LLC v. Green, Tr. of Donald & Betty Lou Irrevocable Tr., 675 S.W.3d 344, 353 
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B. Double Fractions and Historical Standardization184 
 

Hysaw v. Dawkins and U.S. Shale Energy II, LLC v. Laborde Properties, 
L.P., arguably introduced a degree of order to the multi-fraction fixed versus 
floating royalty discussion.185 These decisions recognized the relevance of 
the estate misconception and historical standardization, affirming that these 
concepts can indeed inform the process of harmonizing the language within 
a deed.186 However, the Court did not go so far as to assert that the use of 1/8 
or multiples of 1/8 in a multi-fraction deed definitively indicates that the 
drafters operated under the misconception of a 1/8 lessor’s royalty.187 Instead, 
the Court emphasized that even if such historical considerations are present, 
they cannot override clear and unambiguous language that can be harmonized 
in the deed.188 On the other hand, the Court rejected the mechanical approach 
as failing to acknowledge the significance of using double fractions instead 
of a single fraction.189 The Court highlighted the importance of recognizing 
the intentions behind the use of double fractions within the overall context of 
the instrument.190 Though the Court acknowledged that the use of 1/8 or 
multiples of 1/8 will, in some instances, reflect the parties’ mistaken 
expectations about future lease royalties, Hysaw and Laborde still required 
courts to focus on the entire instrument to divine the parties’ intent.191 The 
following cases were decided after Laborde, but prior to the Supreme Court 
of Texas’s decision in Van Dyke. 

 
 

 184. Section VI.B of this article was primarily authored by Corey F. Wehmeyer and Patrick 
LeMasters, both of Santoyo Wehmeyer P.C. 
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companies, pipeline companies, refiners, and mining companies. He has handled matters in Texas, New 
Mexico and Oklahoma. He also represents clients in general real property and commercial litigation 
matters. As lead attorney, Corey has tried oil and gas jury trials to multi-million-dollar verdict and 
judgment for clients and has also secured take nothing defense verdicts. Corey is also an appellate attorney 
and has successfully represented energy clients in oral argument and briefing before the Supreme Court 
of Texas, and many intermediate courts of appeal. Corey is the Managing Shareholder of Santoyo 
Wehmeyer P.C. He is also Board Certified by the Texas Board of Legal Specialization in both Civil Trial 
Law and Oil, Gas and Mineral Law, and is an elected member of the American Board of Trial Advocates 
(ABOTA). 

Patrick LeMasters represents clients in energy, real property, and commercial litigation matters 
throughout Texas. He attended Texas Tech University School of Law, where he was elected to the Order 
of the Coif and graduated in the top 10% of his class. Patrick is Board Certified in Oil, Gas and Mineral 
Law by the Texas Board of Legal Specialization. 
 185. See Hysaw v. Dawkins, 483 S.W.3d 1, 15–16 (Tex. 2016); U.S. Shale Energy II, LLC v. Laborde 
Props., L.P., 551 S.W.3d 148, 153 (Tex. 2018). 
 186. See Hysaw, 483 S.W.3d at 9–13. 
 187. Id. at 16. 
 188. Id. at 10. 
 189. Id. at 12. 
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1. Pre-Van Dyke Cases 
 

a. WTX Fund, LLC v. Brown 
 

On January 8, 2020, the El Paso Court of Appeals considered a 
reservation contained in a 1951 mineral deed in WTX Fund, LLC v. Brown.192 
The deed’s granting clause provided as follows: 

 
[Grantors] [h]ave bargained, sold, released, transferred, assigned and 
quitclaimed and do by these presents bargain, sell, release, transfer, assign 
and quitclaim unto [grantee] . . . his heirs and assigns . . . all of grantor’s 
right, title, interest and estate in and to the leasing rights, bonuses and delay 
rentals in and to all the oil, gas and other minerals . . .193 

 
Another provision in the deed clarified that the grantors intended to 

convey to the grantee all of the grantors’ interests “in and to the 7/8 leasing 
rights or working interest in the oil, gas, and minerals in and under said land 
together with all bonuses, delay rentals, oil payments, and all other rights and 
benefits.”194 And finally, the deed’s “shall-not-affect-clause” provided that 
“this conveyance shall not affect any interest which any grantors, heirs or 
assigns, have or may have in the future to the non-participating 1/8 royalty in 
and under said land.”195 Though none of the parties asserted that the deed was 
ambiguous, the parties diverged on its proper interpretation.196 The grantors’ 
successors argued that the deed reserved an NPRI, conveying all other 
attributes of their mineral estate, and that their present interest was based on 
the royalty rate in existing oil and gas leases rather than a fixed 1/8.197 The 
grantee’s successors claimed that the deed conveyed all mineral rights, 
including the right to royalties, to their predecessor.198 

The court agreed with the grantors’ successors and held that the deed 
reserved a floating NPRI.199 As to the first issue—whether the grantors 
reserved an NPRI—the court concluded that the deed conveyed the leasing 
rights, bonuses, delay rentals, and development rights, while reserving the 
entire NPRI to the grantors.200 With respect to the size of the reserved NPRI, 
the court, citing Hysaw and Laborde, determined that the use of “7/8 leasing 
rights” in the intended clause followed by “1/8 non-participatory royalty 
rights” in the later clause established that the parties operated under both the 

 
 192. WTX Fun, LLC v. Brown, 595 S.W.3d 285, 290–91 (Tex. App.—El Paso 2020, pet. denied). 
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1/8 royalty presumption and the estate misconception.201 Therefore, the court 
concluded that “the fractional descriptor of 1/8 was not used to describe a 
fractional share of 1/8 but rather as a proxy for the usual and customary 
royalty of the deed’s era.”202 Though the grantees’ successors filed a petition 
for review on April 22, 2020, the Supreme Court of Texas ultimately denied 
review on August 28, 2020.203 

 
b. Hoffman v. Thomson 

 
The San Antonio Court of Appeals delivered its opinion in Hoffman v. 

Thomson on March 10, 2021.204 In a 1956 deed, the Hoffmans conveyed a 
1,070-acre tract to the Peelers but, in the first clause, reserved “‘an undivided 
three thirty-seconds’ (3/32’s) interest (same being three-fourths (3/4’s) of the 
usual one-eighth (1/8th) royalty) in and to all of the oil, gas and other 
minerals, in to and under or that may be produced from the land herein 
conveyed.’”205 A second and third clause stated that the Hoffmans were to 
receive “a full three thirty-seconds’ (3/32’s) portion” of oil, gas, and other 
minerals produced.206 Eventually, a dispute arose regarding the proper 
allocation of royalties: the Hoffmans maintained that the deed reserved a 3/4 
floating royalty, and the Peelers claimed that it reserved a 1/32 fixed 
royalty.207 The trial court sided with the Peelers, granting their cross-motion 
for summary judgment, and decreeing that “the 1956 [d]eed reserved a fixed 
3/32 nonparticipating royalty interest.”208 The Hoffmans appealed.209 

Before turning to the 1956 deed, the court, quoting Hysaw, recognized 
that the parties executed the deed at ‘“a time when a one-eighth royalty was 
‘standard and customary.’”210 It then determined that the 1956 deed’s use of 
the phrase “the usual one-eighth (1/8th) royalty” evidenced the parties’ intent 
to reserve a floating royalty.211 On the other hand, the court pointed out that 
the second clause, if read in isolation, could indicate an intent to reserve a 
fixed interest because that clause did not contain double or restated 
fractions.212 The court also noted that the 1956 deed tended to introduce a 
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term and then follow the term with a definition, which the court considered 
relevant to discerning the parties’ intent.213 Viewed this way, the phrase the 
“same being three-fourths (3/4’s) of the usual one-eighth (1/8th) royalty,” 
which followed the phrase “an undivided three thirty-second’s (3/32’s),” 
suggested that the parties used 3/32 in the second and third clause as a 
placeholder for the 3/4 of the usual 1/8 language that followed.214 In the 
court’s view, reading the second and third clauses’ use of the 3/32 as a 
shorthand for 3/4 of the usual 1/8 harmonized the deed, and evidenced the 
parties’ intent to reserve a 3/4 floating royalty.215 The court acknowledged 
that a fixed construction would render the “same being three-fourths (3/4’s) 
. . . of the usual one-eighth . . . royalty” language meaningless in the event a 
lease covering the NPRI tract provided for a royalty other than 1/8.216 The 
court, again quoting Hysaw, further acknowledged that such a construction 
would “‘fails to accord any significance to the use of double fractions in lieu 
of a single fraction.’”217 In light of the 1956 deed’s plain language, the 
provisions’ structure, and earlier case law, the court held that the Hoffmans 
reserved a floating 3/4 royalty.218 

As discussed below in Section VI.D, the Supreme Court of Texas issued 
a September 1, 2023, opinion remanding this case to the San Antonio Court 
of Appeals to be decided under the new rebuttable presumption framework 
articulated in Van Dyke.219 

 
c. Bridges v. Uhl 

 
While the Van Dyke case was pending before the Supreme Court of 

Texas, the El Paso Court of Appeals issued its opinion in Bridges v. Uhl, 
another case involving the interpretation of a multi-fraction deed.220 The 
appellant, Mary Ann Bridges, succeeded the original grantors to a 1940 deed 
that explicitly reserved an NPRI:221 

 
Grantors, their heirs and assigns, reserve unto themselves, their heirs and 
assigns, an undivided one-half (1/2) of the usual one-eighth (1/8) royalty in, 
to and under the above[-]described land, covering the oil, gas and other 
minerals, said royalty reservation, however being wholly non-participating 
. . . if, as and when production is obtained, grantors, their heirs and assigns, 
shall receive one-half (1/2) of the usual one-eighth (1/8) royalty, or 
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one-sixteenth (1/16) of the total production, it being the intention that this 
royalty reservation is wholly non-participating in bonuses, delay rentals, 
etc.222 

 
Bridges received an NPRI in 1975 through a deed that granted her an 

undivided 1/2 of the usual 1/8 royalty interest, representing the entirety of the 
interest reserved under the 1940 deed, including oil, gas, and other 
minerals.223 In 2010, the other successors to the 1940 deed executed a lease 
that established a 1/4 lessor’s royalty on production.224 In 2013, Bridges 
contacted the lessee, Concho Operating, after noticing increased production 
on the tract tied to her interest, for which she was not receiving any 
royalties.225 Concho acknowledged her entitlement to royalties in 2014 but 
calculated them based on a 1/16 “fixed” NPRI basis.226 Bridges disputed this 
calculation, arguing that she was owed 1/2 of the 1/4 lessor’s royalty as per 
the lease terms and the 1940 deed.227 Thereafter, she filed suit against the Uhl 
parties, individuals, and entities with interests in the leased minerals, 
claiming to own a 1/2 floating NPRI.228 The trial court ruled in favor of the 
Uhl parties, granting their summary judgment motion on the interpretation of 
the 1940 deed.229 

Upon review, the El Paso Court of Appeals reversed the trial court’s 
decision.230 It determined that the trial court erred in construing the 1940 deed 
to reserve a “fixed” 1/16 NPRI.231 Instead, drawing on estate misconception 
and historical standardization, the court held that the 1940 deed reserved a 
floating 1/2 NPRI.232 After holding that estate misconception and historical 
standardization informed the meaning of the deed’s text, the court 
acknowledged that the phrase “if, as and when production is obtained,” 
reflected that the grantors contemplated that “the royalty reservation would 
take effect prospectively regardless of when a lease was negotiated.”233 It 
next observed that the “one-sixteenth (1/16) of total production” language 
was a nonrestrictive dependent clause that could not alter the “one-half (1/2) 
of the usual one-eighth (1/8) royalty” language that preceded it.234 According 
to the court, the deed’s repeated reference to the “usual” 1/8 further suggested 
that the parties were operating under the influence of estate misconception 
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and historical standardization.235 Ultimately, the court held that the 1940 deed 
reserved a floating 1/2 NPRI.236 The Uhl parties chose not to file a petition 
for review at the Supreme Court of Texas, and the case has since been 
remanded to the trial court.237 

 
2. Van Dyke v. Navigator Group 

 
Van Dyke is a recent decision from the Supreme Court of Texas 

involving the interpretation of a multi-fraction deed utilizing the fraction 
“1/8.”238 The deed at issue in Van Dyke reserved a mineral interest, unlike 
Hysaw, Laborde, and most of the cases discussed above, which involved 
instruments granting or reserving NPRIs.239 Van Dyke nevertheless confirms 
that mineral interests created by instruments with multiple fractions can also 
be affected by the fixed versus floating fight.240 The central issue in Van Dyke 
was whether a reservation of 1/2 of 1/8 reserved 1/2 of the entire mineral 
estate or just 1/16.241 The Court also considered whether the successors to the 
grantor of the original deed acquired a 1/2 mineral interest irrespective of the 
language contained in the deed by virtue of the presumed-grant doctrine, a 
concept that was neither argued nor addressed in Hysaw or Laborde.242 This 
section outlines how Van Dyke proceeded at the trial court, the El Paso Court 
of Appeals, and the Supreme Court of Texas. 

 
a. Trial Court 

 
In 1924, George H. Mulkey and Frances E. Mulkey (the Mulkey’s) 

conveyed their ranch and the underlying minerals to G.R. White (White) and 
G.W. Tom (Tom) in a mineral deed that contained the following 
reservation:243 

 
It is understood and agreed that one-half of one-eighth of all minerals and 
mineral rights in said land are reserved in grantors, Geo H. Mulkey and 
Frances E. Mulkey, and are not conveyed herein.244 

 
Following the execution of the deed, both parties, along with their 

assignees and several third parties, participated in numerous transactions and 
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filed various documents that indicated that both parties to the deed owned an 
equal 1/2 interest in the minerals.245 These transactions and filings included 
conveyances, leases, ratifications, division orders, contracts, probate 
inventories, and other recorded documents.246 

White’s and Tom’s successors (the White Parties) sued the Mulkey’s 
successors (the Mulkey Parties) in 2013 after Endeavor Energy began to pay 
royalties from its drilling operations to both parties in equal proportions, with 
the disputed royalties approximately $44 million.247 On the one hand, the 
White parties asserted that the double fractions in the deed held no additional 
significance beyond being a basic arithmetic formula, implying that only a 
1/16 interest was originally reserved.248 Conversely, the Mulkey Parties 
argued that the double fraction was a commonly used term of art during the 
time the deed was executed and that its inclusion reserved a 1/2 interest in 
the mineral rights, i.e., that the language used was the product of estate 
misconception and historical standardization.249 Alternatively, the Mulkey 
Parties contended that even if the deed initially reserved only a 1/16 interest, 
they acquired ownership of the remaining 7/16 under the presumed-grant 
doctrine.250 

Following the submission of various competing motions for summary 
judgment by both parties, the trial court issued an order granting the White 
Parties’ motion for partial summary judgment regarding the interpretation of 
the 1924 deed.251 The order stated that the reservation in the deed, which 
mentioned “one-half of one-eighth of all minerals and mineral rights,” 
“unambiguously reserved only a 1/16 interest in the mineral estate.”252 
Moreover, the trial court denied the Mulkey Parties’ alternative motion for 
partial summary judgment, in which they sought a declaration that they 
owned 1/2 of the mineral interest through the presumed-grant doctrine and 
other defenses.253 Additionally, the court granted the White Parties’ 
accompanying no-evidence motion for summary judgment, which effectively 
dismissed the Mulkey Parties’ affirmative claims and defenses based on 
theories such as adverse possession, estoppel (both equitable and judicial), 
waiver, laches, estate misconception, lost deed, fraud, and failure to mitigate 
damages.254 
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b. El Paso Court of Appeals 
 

The El Paso Court of Appeals upheld the trial court’s decision, affirming 
its ruling.255 The court determined that the deed unambiguously conveyed 
15/16 of the mineral estate, aligning with the interpretation put forth by the 
White Parties.256 In reaching its conclusion, the court held that the 
estate-misconception theory, which the Mulkey Parties relied upon to support 
their alternative interpretation, had no application because the deed did not 
contain conflicting provisions that required reconciliation, and because there 
was no lease encumbering the subject property at the time of conveyance:257 

 
The Mulkeys could not have been operating under the estate misconception 
theory because, at the time of the deed, they owned all the attributes of the 
mineral estate; there was no lease of the minerals and there had been no 
conveyance of any part of the bundle of sticks that make up mineral and 
mineral rights ownership—the Mulkeys owned it all. 
. . . . 
The 1924 deed is unambiguous and contains no inconsistencies for us to 
harmonize. We hold that, by the plain language of the reservation, the 
Mulkeys reserved a one-sixteenth interest in the minerals and mineral rights 
and conveyed the remaining fifteen-sixteenths to White and Tom.258 

 
The court also rejected the Mulkey Parties’ position that, irrespective of 

whether the 1924 deed reserved a 1/2 interest or a 15/16 interest, they 
acquired title to 1/2 of the minerals through the presumed-grant doctrine.259 
Specifically, the court ruled that their reliance on the presumed-grant doctrine 
was misplaced because their claim did not stem from a gap or missing link in 
the chain of title that would necessitate a presumed grant.260 Rather, the court 
regarded their claim as being exclusively predicated on their mistaken 
interpretation of the clear and unambiguous provisions of the 1924 deed.261 

 
c. Supreme Court of Texas 

 
After hearing oral argument on October 6, 2022, the Supreme Court of 

Texas reversed in favor of the Mulkey Parties on February 17, 2023, holding 
that each side to the 1924 deed owned a 1/2 interest in the minerals.262 The 
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Court’s ruling was based on two key grounds: (1) the estate misconception 
theory/ historical standardization and (2) the presumed-grant doctrine.263 

The Court first noted that, at the time the 1924 deed was executed, the 
fraction “1/8” was commonly understood as a term of art referring to the 
complete mineral estate, and that the widespread nature of the 1/8 royalty 
influenced the language used to describe the quantum of royalty in 
conveyances of a certain vintage.264 It further acknowledged that the estate 
misconception theory was widely accepted at the time the 1924 deed was 
executed.265 The Court held that historical standardization and estate 
misconception, “[w]orking in tandem,” “provide[d] objective indications 
about what the parties to the [1924] deed meant by deploying a double 
fraction.”266 Contrary to the court of appeals’ view, the Court held that these 
concepts were relevant and instructive because they influenced the 
understanding of language used in conveying mineral interests during the era 
in which the 1924 deed was executed.267 It made no difference to the Court 
that there were no inconsistencies to reconcile within the deed or that the 
property was not burdened by a lease at the time of the conveyance.268 
According to the Court, the “very use of the double fraction is itself the 
primary reason to presume” that the parties operated under the influence of 
estate misconception and historical standardization.269 The Court then 
articulated the following presumption:270 

 
[W]hen courts confront a double fraction involving 1/8 in an instrument, the 
logic of our analysis in Hysaw requires that we begin with a presumption 
that the mere use of such a double fraction was purposeful and that 1/8 
reflects the entire mineral estate, not just 1/8 of it . . . Our analysis in Hysaw 
thus warrants the use of a rebuttable presumption that the term 1/8 in a 
double fraction in mineral instruments of this era refers to the entire mineral 
estate. Because there is “little explanation” for using a double fraction for 
any other purpose, this presumption reflects historical usage and common 
sense.271 

 
The Court emphasized, however, that this presumption is not absolute and 
can be rebutted if there is language in the instrument indicating a different 
intent.272 
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A rebuttal could be established by express language, distinct provisions that 
could not be harmonized if 1/8 is given the term-of-art usage (the mirror 
image of Hysaw), or even the repeated use of fractions other than 1/8 in 
ways that reflect that an arithmetical expression should be given to all 
fractions within the instrument. In such cases, the rebuttal may be 
sufficiently clear that, as a matter of law, the double fraction can only be 
held to require simple multiplication.273 

 
The Court further stressed that, “given the public’s right to rely on the 

meaning of deeds and our general insistence on predictability and stability in 
matters of interpretation,” the rebuttal must come from the language of the 
instrument itself.274 Because the use of the double fraction, combined with 
the absence of any evidence in the 1924 deed contradicting the presumption, 
led to the conclusion that the 1/8 fraction was not used in its arithmetical 
sense, the Court held that the 1924 deed reserved a 1/2 interest in the mineral 
estate as a matter of law.275 

The Court next determined that, “[e]ven if [it] were less persuaded by 
the double-fraction analysis,” the Mulkey Parties nevertheless would have 
acquired title to the remaining 7/16 mineral interest by virtue of the 
presumed-grant doctrine.276 The three elements of the doctrine, as articulated 
and applied by the Court, are: (1) a long-asserted and open claim adverse to 
that of the apparent owner, (2) nonclaim by the apparent owner, and 
(3) acquiescence by the apparent owner in the adverse claim.277 The Court 
disagreed with the court of appeals’ assertion that there must be a gap in the 
chain of title to invoke the presumed-grant doctrine, stating that “neither our 
precedent nor the doctrine’s underlying purposes support mandating this 
additional test.”278 In the Court’s view, the record demonstrated that 
throughout the entire period from 1924 until the filing of the lawsuit in 2013, 
both parties consistently behaved as though each side owned a 1/2 interest in 
the minerals:279 

 
We think that the parties’ history of repeatedly acting in reliance on each 
having a 1/2 mineral interest conclusively satisfies the presumed-grant 
doctrine’s requirements. This ninety-year history includes conveyances, 
leases, ratifications, division orders, contracts, probate inventories, and a 
myriad of other recorded instruments that provided notice. There was a long 
and asserted open claim—for nearly a century, both parties acted in 

 
 273. Id. at 365. 
 274. Id. at 364. 
 275. Id. at 365. 
 276. Id. at 366. 
 277. Id. 
 278. Id. 
 279. Id. at 366–67. 



252       TEXAS TECH JOURNAL OF THE ENERGY LAW PRACTITIONER [Vol. 5:219 
 

accordance with each side owning a 1/2 interest. And until this litigation 
began in 2013, the White parties never said anything to the contrary.280 

 
According to the Court, this extensive evidence conclusively satisfied the 
presumed-grant doctrine’s requirements.281 Whether through the unrebutted 
presumption that the parties to the 1924 deed used the fraction 1/8 as a 
placeholder for the entire mineral estate or by operation of the 
presumed-grant doctrine, the Court ultimately held that the Mulkey parties 
held title to 1/2 of the mineral estate as a matter of law.282 
 

d. Post-Van Dyke Appellate Court Decisions 
 

There have been several Texas appellate court opinions involving multi-
fraction deeds issued in the post-Van Dyke era, some of which are discussed 
in turn below. With the exception of the Supreme Court of Texas’s brief, 
clarifying opinion in the Thomson v. Hoffman case, all of the decisions 
discussed below have originated from the El Paso Court of Appeals. 

  
i. Royalty Asset Holdings II, LP v. Bayswater Fund III-A LLC 

 
Less than a month after the Court decided Van Dyke, the El Paso Court 

of Appeals published its opinion in Royalty Asset Holdings II, LP v. 
Bayswater Fund III-A LLC on March 15, 2023.283 In that case, the parties 
disagreed over the interpretation of the following reservation contained in a 
1945 deed by and between Lela S.B. Cobern, Winnie Blackmon, G.H. 
Blackmon, and Mary L. Blackmon, as grantors, and E. Wadley, as grantee:284 

 
Except that Grantors, for themselves and their heirs and assigns, retain, 
reserve, and except from this conveyance and [sic] undivided 1/4th of the 
land owner’s usual 1/8 royalty interest (being a full 1/32 royalty interest) 
payable or accruing under the terms of any existing or future oil, gas or 
mineral lease pertaining to or covering the oil, gas and other minerals on, in 
or under the above described [sic] land. It is distinctly understood and 
agreed that the interest in royalties hereby retained and reserved by Grantors 
does not participate in any bonus or delay rentals payable for or accruing 
under the terms of any such oil, gas and mineral lease or leases, and it shall 
not be necessary for Grantors to join in, execute or ratify any oil, gas or 
mineral lease covering said above described tract, the right and privilege to 
execute any oil, gas and mineral lease or leases covering the full mineral 
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interest in the above described tract being hereby granted and conveyed to 
the Grantees herein, their heirs and assigns.285 

 
A lease was executed covering the subject tract in 2008 that provided 

for a 1/4 royalty.286 After Noble Energy acquired the lease in 2020, it 
informed the successors of the grantors and grantees to the 1945 deed that it 
interpreted the deed as reserving a floating 1/4 royalty and not a fixed 1/32 
interest as it had previously been treated.287 After considering the parties’ 
competing motions for summary judgment on the fixed versus floating issue, 
the trial court held that the 1945 deed reserved a fixed 1/32 interest.288 

The El Paso Court of Appeals reserved the trial court’s decision on 
appeal.289 The court first determined that the “1/4 of the land owner’s usual 
1/8 royalty interest” language in the 1945 deed implicated “Van Dyke’s 
rebuttable presumption [that] 1/8 was intended to refer to the entire mineral 
estate.”290 The court therefore read the deed as reserving an undivided 1/4 of 
the entire mineral interest—i.e., a floating not fixed interest.291 It next 
considered whether the 1945 deed contained language that rebutted the Van 
Dyke presumption.292 According to the court, the usual 1/8 royalty language 
supported rather than rebutted the presumption because it evidenced the 
parties’ intention to use 1/8 as a proxy for the typical landowner’s royalty: 
“[the] specific reference to the landowner’s royalty and the use of ‘the usual 
1/8 royalty’ guide us to a determination [that] this language supports and does 
not rebut the presumption the deed reserved a floating 1/4th interest.”293 The 
court also regarded  the single-fraction parenthetical language—“being a full 
1/32nd royalty interest”—as a non-essential explanation of the “1/4th of the 
land owner’s usual 1/8 royalty interest” language that preceded it.294 The 
court viewed this as being consistent with the rebuttable presumption that 
“the royalty interest is a floating 1/4 nonparticipating royalty interest.”295 The 
1945 deed’s reference to existing and future leases also evidenced that the 
parties contemplated the prospect of the royalty taking effect at a later time, 
lending further credence to a 1/4 floating royalty interpretation in the court’s 
view.296 Ultimately, the court held that the 1945 deed reserved a floating 1/4 
NPRI as a matter of law.297 
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On November 10, 2023, the Supreme Court of Texas declined to take 
Royalty Asset Holdings up on appeal, disposing of the case in the 
petition-for-review stage.298 

 
ii. Permico Royalties, LLC v. Barron Properties Ltd. 

 
The El Paso Court of Appeals published its opinion in Permico 

Royalties, LLC v. Barron Properties Ltd. on July 10, 2023.299 The 1937 deed 
at issue in Permico Royalties, LLC (the Rodgers Deed) was made subject to 
the following reservation: 

 
This conveyance is made subject to the reservation and exception, and the 
Grantors herein hereby specifically reserve unto themselves, their heirs and 
assigns, a one-sixteenth (1/16) free royalty interest, (being 1/2 of the usual 
1/8 free royalty) in and to all of the oil and gas in and under, and that may 
be produced from, the above described land; but the Grantee herein, his 
heirs, and assigns, shall have and he and they are hereby granted, the 
exclusive right, insofar as the Grantors herein are concerned, to execute and 
deliver any and all oil and gas leases on said land, and the Grantors, their 
heirs or assigns shall not join in such leases, but shall be entitled to receive 
1/16 of the oil and/or gas produced, saved and sold from said land, being 
1/2 of the usual 1/8 royalty therein.300 

 
Barron Entities were the successors to the grantee under the Rodgers 

Deed, whereas Permico Entities were the successors to the grantor.301 “Prior 
to Permico Entities obtaining their interest in the subject property, all 
interested parties interpreted the deed as reserving a 1/16 fixed royalty 
interest.”302 After acquiring their interest in January 2020, however, Permico 
Entities notified Barron Entities and the operator of the wells on the subject 
property that they were disputing this interpretation, insisting that the 
Rodgers Deed instead reserved a 1/2 floating royalty interest.303 The trial 
court granted Barron Entities’ motion for summary judgment, holding that 
the Rodgers Deed reserved a fixed 1/16 royalty interest as a matter of law.304 

The El Paso Court of Appeals sided with the Permico Entities on appeal, 
holding that the Rodgers Deed reserved a floating 1/2 royalty interest.305 
After discussing estate misconception and the legacy of the 1/8 royalty, the 
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Court determined that the Rodgers Deed triggered the Van Dyke 
presumption: “We . . . conclude that the use of a double fraction involving 
1/8 creates a rebuttable presumption that the parties intended to use the 1/8 
as a placeholder for the royalty provided for in a lease (the legacy doctrine) 
or as a placeholder for the grantor’s entire mineral estate (the 
estate-misconception doctrine).”306 Looking at the Rodgers Deed as a whole, 
the court held that the only way to give meaning to all of its provisions was 
to find that the “Grantors used the 1/8 fraction as a placeholder for the royalty 
provided for in a lease, believing that the royalty would always be 1/8.”307 
According to the court, this interpretation was bolstered by the Rodgers 
Deed’s repeated use of “the usual” 1/8 royalty language.308 The court also 
pointed out that, “if Grantors had meant to reserve a fixed 1/16 royalty 
interest there would have been no reason for them to use the double fractions 
in not one, but two clauses, when describing the royalty interest.”309 Because 
the court found that nothing in the Rodgers Deed rebutted the presumption, 
it held that the trial court erred in construing that instrument as reserving a 
1/16 fixed royalty interest rather than a 1/2 floating royalty interest.310 

Barron Entities filed their petition for review in the Supreme Court of 
Texas on September 14, 2023, with the Permico Entities filing their response 
on December 27, 2023.311 Thereafter, the Barron Entities filed their reply to 
the Permico Entities’ response on February 1, 2024.312 As of May 1, 2024, 
the Court has not requested a merits briefing from the parties.313 

 
iii. Johnson v. Clifton 

 
The El Paso Court of Appeals issued its opinion in Johnson v. Clifton 

on July 10, 2023, being the same day it released its Permico Royalties, LLC 
opinion.314 Johnson concerned a dispute over the nature and size of an interest 
conveyed in a 1951 deed (the Cornell Deed) by and between J.B Young, 
Elizabeth Cornell, and H.D. Cornell, as grantors, and W.H. Holcombe and J. 
Marving Rape, as grantees.315 The Cornell Deed read, in pertinent part, as 
follows: 
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[Grantors] Grant, Sell and Convey, unto [Grantees], an undivided one-one 
hundred and twenty-eighth (1/128) interest in and to all of the oil, gas and 
other minerals in and under the following described tracts of land . . . . 
It is understood and herein stipulated that said land is under oil and gas 
leases providing for a royalty of 1/8 of the oil and certain royalties or rentals 
for gas and other minerals and that Grantees herein shall receive 
one-sixteenth (1/16) of the royalties provided for in said lease insofar as the 
same cover the above described land, but Grantees shall have no interest in 
any bonus money received by Grantors, their heirs or assigns, in any future 
lease or leases given on said land or any part thereof, and it shall not be 
necessary for the Grantees to join in any such subsequent lease or leases so 
made; that Grantees shall only receive under such subsequent lease or leases 
a 1/128 (1/16 of the usual 1/8 royalty) part of all of the oil, gas, and other 
minerals taken and saved under such lease or leases and Grantees shall 
receive same out of the royalty provided for in such lease or leases. 
TO HAVE AND TO HOLD the same unto said Grantees, their heirs and 
assigns forever, and Grantors hereby bind themselves, their heirs, assigns, 
executors, and administrators, to warrant and forever defend all and singular 
the said royalty interest herein conveyed unto the said Grantees, their heirs 
and assigns, against every person whomsoever lawfully claiming, or to 
claim the same or any part thereof . . . 316 

 
Of note, the title of the Cornell Deed had the typed words “Mineral 

Deed” crossed out with a question mark next to it.317 Additionally, the words 
“Royalty Deed” were handwritten at the top of the instrument.318 As set forth 
in the Cornell Deed, the subject land was under an oil and gas lease at the 
time of the conveyance that provided for a 1/8 royalty.319 Moreover, at all 
times after the execution of the Cornell Deed, the grantees and their 
successors were treated as owning a 1/128 fixed royalty interest.320 

Johnson and Cummings, the successors to the grantees under the Cornell 
Deed, filed suit in July 2020, seeking a declaration that the Cornell Deed 
conveyed a non-participating floating 1/16 royalty interest, rather than a fixed 
1/128 royalty interest.321 They also asserted claims for breach of contract, 
trespass to try title, monies had and received, and unjust enrichment.322 After 
the parties filed competing summary judgment motions on the interpretation 
of the Cornell Deed, the trial court held that the Cornell Deed conveyed a 
fixed 1/128 royalty interest to the grantees.323 
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On appeal, the El Paso Court of Appeals held that the Cornell Deed 
conveyed a 1/16 mineral interest with a commensurate 1/16 floating royalty 
interest.324 The court first considered whether the Cornell Deed conveyed a 
mineral estate stripped of all attributes but for the royalty interest, on the one 
hand, or an independent royalty interest, on the other hand.325 Pointing to the 
Cornell Deed’s “in and under” language, as well as the fact that it gave the 
grantees none of the attributes of the mineral estate other than the right to 
receive royalties from production on the land in current or future leases, the 
court found that “the Grantors intended to convey a mineral interest shorn of 
all attributes of the mineral estate but for the royalty interest.”326 From there, 
the court was tasked with reconciling the Cornell Deed’s various fractions to 
determine the size of the interests conveyed.327 Because the Cornell Deed 
contained multiples of the fraction 1/8 (1/128 in the granting clause and 1/16 
in both the current and future lease clauses) the court held that the Van Dyke 
presumption framework applied to the Cornell Deed.328 As to the granting 
clause, the court acknowledged that the 1/128 fraction was a multiple of 1/8 
that gave “rise to the estate misconception doctrine,” thereby raising the 
presumption that the Grantors believed they only retained a 1/8 interest in the 
mineral estate,” such that, rather than conveying a 1/128 interest, they 
intended to convey 1/16 of what they believed they had.329 The court 
therefore held that the Cornell Deed conveyed a 1/16 mineral interest with a 
corresponding 1/16 floating royalty interest.330 According to the court, this 
interpretation was consistent with the 1/16 fraction in the existing lease 
clause: “A 1/16th mineral interest would give the Grantees a 1/16th floating 
royalty interest in any existing or future leases, thereby allowing us to 
harmonize the granting clause with the existing lease clause.”331 The court 
held that this interpretation also reconciled the “1/16 of the usual 1/8 royalty” 
language in the Cornell Deed’s future lease clause, which according to the 
court, is “the exact type of language that triggers the application of the 
doctrine of the legacy of the 1/8 royalty.”332 Because the court determined 
that construing the Cornell Deed as conveying a 1/16 mineral interest with a 
commensurate 1/16 floating royalty interest was “the only way to harmonize 
the conflicting fractions in the Cornell Deed and give meaning to every 
provision in the Deed,” the court held that the trial court erred in declaring 
that this instrument conveyed a fixed 1/128 royalty interest.333 Though some 

 
 324. Id. at 286. 
 325. Id. at 280. 
 326. Id. at 281. 
 327. Id. at 282. 
 328. Id. at 284. 
 329. Id. at 285. 
 330. Id. at 285–86. 
 331. Id. at 286. 
 332. Id. 
 333. Id. at 287. 



258       TEXAS TECH JOURNAL OF THE ENERGY LAW PRACTITIONER [Vol. 5:219 
 
of the appellees argued that the presumed-grant doctrine should have 
influenced the court’s interpretation of the Cornell Deed, the court declined 
to conduct a presumed-grant analysis because the issue was not raised in the 
trial court or otherwise preserved for appeal.334 

The Clifton case is currently in the petition-for-review stage at the 
Supreme Court of Texas.335 

 
iv. Thomson v. Hoffman 

 
As discussed above in Section IV.E.2, the San Antonio Court of Appeals 

issued a March 10, 2021, opinion in Thomson in which it held that the 
Hoffmans reserved a floating 3/4 royalty under the 1956 deed at issue.336 The 
Peelers appealed the appellate court’s decision to the Supreme Court of Texas 
on September 29, 2021.337 Thereafter, the Peelers and the Hoffmans filed 
their briefs on the merits in May 2022 and June 2022, respectively.338 On 
September 1, 2023, the Court vacated the court of appeals’ judgment and 
remanded the case to that court for further proceedings.339 Specifically, the 
Court acknowledged that the parties submitted their merits briefs for 
consideration before the Court had heard or decided Van Dyke.340 Because 
“the parties and the court of appeals did not have the opportunity to evaluate 
this case in light of the framework articulated in Van Dyke,” the Court held 
that the “most prudent course is for the court of appeals to apply Van Dyke 
to this record in the first instance.”341 The Hoffmans filed their amended brief 
in the San Antonio Court of Appeals on February 12, 2024, and the Peelers’ 
response was due on May 15, 2024.342 

 
 
 
 

 

 
 334. Id. at 287–88. 
 335. See id. (On March 13, 2026, the Supreme Court released an opinion reversing the Court of 
Appeals’ judgment and reinstating the trial court’s judgment. See Clifton v. Johnson 2026 WL 705763 *1, 
*1 (Tex. 2026)). 
 336. Hoffman v. Thomson, 630 S.W.3d 427, 430 (Tex. App.—San Antonio 2021, pet. filed), review 
granted, opinion vacated, 674 S.W.3d 927 (Tex. 2023). 
 337. Pet. for Rev., Thomson v. Hoffman, 674 S.W.3d 927 (Tex. 2023) (No. 21-0711), 2021 WL 
4710158. 
 338. See Petrs.’ Br. On Merits, Thomson v. Hoffman, 674 S.W.3d 927 (Tex. 2023) (No. 21-0711), 
2022 WL 2910169; see also Resp.’ Br. on Merits, Thomson v. Hoffman, 674 S.W.3d 927 (Tex. 2023) 
(No. 21-0711), 2022 WL 2963156. 
 339. Thomson v. Hoffman, 674 S.W.3d 927 (Tex. 2023). 
 340. Id. at 928. 
 341. Id. at 929. 
 342. See id. 
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v. Powder River Mineral Partners, LLC v. Cimarex Energy Co. 
 

The El Paso Court of Appeals released its opinion in Powder River 
Mineral Partners, LLC v. Cimarex Energy Co. on December 15, 2023.343 
Powder River involved a 1947 deed granted by N.F. Chapman and A.S. 
Chapman, as grantors, to Jack May, as grantee.344 The second paragraph of 
the deed stated that “[i]t is the intention of this instrument to convey to 
Grantee a royalty interest covering an undivided 120 acres, being an 
undivided 3/16ths of all the oil, gas and/or other minerals in and under the 
above described land, which interest shall not be chargeable with any 
production cost or expense.”345 The second sentence of this same paragraph 
provided that, “[i]n the event the above land should be loaned for the mining 
of oil and gas or other minerals, then Grantees shall be entitled to receive 
under this conveyance free of cost in the pipe line to which any well or wells 
on said land may be connected, 3/16ths of one-eighth of all the oil and/or gas 
or other minerals produced therefrom under such lease.”346 A dispute arose 
after Cimarex, the lessee-operator of the tract at issue, acquired an oil and gas 
lease providing for a 1/4 royalty and subsequently paid royalties to the May 
successors as though they collectively owned a 3/128 fixed royalty interest.347 
Specifically, the May successors argued that they were entitled to 3/16 of the 
1/4 royalty provided for in the lease.348 After the parties filed competing cross 
motions for summary judgment on the interpretation of the 1947 deed, the 
trial court sided with the Chapman successors, holding that the deed 
conveyed a fixed 3/128 royalty interest to May.349 

The El Paso Court of Appeals reversed the trial court’s decision on 
appeal.350 The court first considered whether the 1947 deed invoked the Van 
Dyke rebuttable presumption framework.351 Because the 1947 deed contained 
double fractions, with one of the fractions being 1/8, the court presumed, 
consistent with Van Dyke, that the parties operated under “‘the legacy of the 
1/8 royalty’” and/or “‘historical standardization,’” such that they “intended a 
conveyance of a 3/16 floating royalty interest in the subject property.”352 The 
court next addressed whether anything in the deed’s four corners rebutted the 
Van Dyke presumption.353 The court pointed out that the deed’s granting 

 
 343. Powder River Mineral Partners, LLC v. Cimarex Energy Co., No. 08-23-00058-CV, 2023 WL 
8703418, at *1 (Tex. App.—El Paso Dec. 15, 2023, pet. filed). 
 344. Id. 
 345. Id. at *2. 
 346. Id. 
 347. Id. 
 348. Id. 
 349. Id. 
 350. Id. at *6. 
 351. Id. at **4–5. 
 352. Id. at *4. 
 353. Id. at **5–6. 
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clause, which conveyed a 3/16 “interest in and to all the oil, gas and other 
minerals in and under and that may be produced from the subject property” 
could not “be harmonized with the double fraction found in the second 
paragraph if the intent of the double fraction were to only convey a 3/128 
fixed royalty.”354 According to the court, the “3/16ths of all the oil, gas and/or 
other minerals” language from the opening provision of the deed’s second 
paragraph likewise could not be harmonized with the remainder of the 
paragraph.”355 Because the Chapman successors could not identify any 
language in the deed that rebutted the presumption that the intent of the 
double fraction was to convey a floating royalty interest, the court held that 
the 1947 deed conveyed a floating 3/16 royalty interest as a matter of law.356 

The Chapman successors filed a petition for review in the Supreme 
Court of Texas on February 28, 2024.357 On April 5, 2024, the Court 
requested a response from the May successors, which was due on May 6, 
2024.358 

 
e. Post-Van Dyke Landscape 

 
Even before Van Dyke, Texas courts began showing a preference for 

finding NPRIs created by multi-fraction deeds to be floating rather than 
fixed.359 This was especially true for cases decided after Hysaw, where the 
Court formally acknowledged that estate misconception and historical 
standardization can, under certain circumstances, inform the meaning of a 
multi-fraction deed using the fraction 1/8 or multiples thereof.360 Notably, 
Hysaw, Laborde, and the vast majority of earlier fixed versus floating cases 
involved circumstances absent in Van Dyke that justified resorting to estate 
misconception and historical standardization to ascertain the parties’ 
intent.361 These cases often involved instruments with not only multiple 
fractions, but some combination of conflicting or restated fractions, like the 
following examples from Laborde and Bridges: 

 
Laborde:  There is reserved and excepted from this 

conveyance unto the grantors herein, their heirs 
and assigns, an undivided one-half (1/2) interest 
in and to the Oil Royalty, Gas Royalty and 
Royalty in other Minerals in and under or that 

 
 354. Id. 
 355. Id. at *6. 
 356. Id. 
 357. Id. 
 358. Id. 
 359. See Hysaw v. Dawkins, 483 S.W.3d 1 (Tex. 2016). 
 360. Id. 
 361. See id. 
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may be produced or mined from the 
above-described premises, the same being equal 
to one-sixteenth (1/16) of the production.362 

Bridges:  Grantors, their heirs and assigns, reserve unto 
themselves, their heirs and assigns, an 
undivided one-half (1/2) of the usual one-eighth 
(1/8) royalty in, to and under the 
above[-]described land, covering the oil, gas 
and other minerals, said royalty reservation, 
however being wholly nonparticipating, . . . if, 
as and when production is obtained, grantors, 
their heirs and assigns, shall receive one-half 
(1/2) of the usual one-eighth (1/8) royalty, or 
one-sixteenth (1/16) of the total production, it 
being the intention that this royalty reservation 
is wholly non-participating in bonuses, delay 
rentals, etc.363 

 
The interests at issue in several of these disputes were also granted or 

reserved after the execution of an oil and gas lease providing for a 1/8 lease 
royalty, suggesting that the parties to these instruments were, in fact, 
operating under the influence of estate misconception and historical 
standardization.364 Moreover, pre-Van Dyke courts were not necessarily 
required to consider estate misconception or historical standardization when 
construing multi-fraction deeds. In Hysaw, for example, estate misconception 
and historical standardization were drawn upon only after a holistic reading 
of the instrument at issue suggested that the parties operated under the 
influence of these concepts.365 

Not only did Van Dyke make estate misconception and historical 
standardization the mandatory starting point for the multi-fraction deed 
analysis, it also significantly expanded these concepts’ relevance and scope 
by applying them in a scenario where the only circumstances even arguably 
suggesting that the parties operated under estate misconception and historical 
standardization were the (1) use of multiple fractions and (2) the time period 
during which the deed was executed.366 In the Court’s view, the mere use of 
multiple fractions indicated that the parties were influenced by estate 
misconception and historical standardization.367 

 
 362. U.S. Shale Energy II, LLC v. Laborde Properties, L.P., 551 S.W.3d 148, 150 (Tex. 2018). 
 363. Bridges v. Uhl, 663 S.W.3d 252, 258 (Tex. App.—El Paso, no pet.). 
 364. See, e.g., Neel v. Killam Oil Co., Ltd., 88 S.W.3d 334, 340 (Tex. App.—San Antonio 2002, pet 
denied). 
 365. Hysaw v. Dawkins, 483 S.W.3d 1, 15 (Tex. 2016). 
 366. Van Dyke v. Navigator Group, 668 S.W.3d 353, 367 (Tex. 2023). 
 367. Id. at 366. 
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Consistent with Van Dyke, it would appear that every multi-fraction 
instrument containing 1/8 or multiples thereof from the “era” in which the 
1924 deed was executed must now be interpreted under the Van Dyke 
rebuttable presumption framework, irrespective of whether the instrument 
contains conflicting or restated fractions or whether the interest at issue was 
burdened by an oil and gas lease.368 As it stands, the mere use of 1/8 or 
multiples thereof in the instrument creating the same, in and of itself, is likely 
sufficient to invoke the presumption.369 Unfortunately, the Court provided 
little guidance as to the specific era in which the disputed instrument must 
have been executed in order for the presumption to apply, leaving room for 
disagreement in future cases.370 Presumably, it would encompass instruments 
executed during the early to mid-twentieth century, but again, Van Dyke is 
unclear on the issue.371 It appears, however, that the period in which the 
instrument was executed is far less important than whether the instrument 
contains multiple fractions.372 Notwithstanding this uncertainty, one thing is 
clear: estate misconception and historical standardization will now bear on 
the construction of far more instruments than they did pre-Van Dyke under 
the new rebuttable presumption framework. 

The question of whether the presumption applies in the first place is 
particularly important—and could, in several cases, be outcome-dispositive 
—because it could prove difficult to overcome in practice, as evidenced by 
the post-Van Dyke opinions discussed above.373 As discussed, the rebuttal 
must be established by the language of the instrument.374 Though the Court 
offered a few hypotheticals of language that could potentially rebut the 
presumption, it also acknowledged that it was “not aware of double fractions 
including 1/8 that were aimed at simple multiplication rather than referencing 
the mineral estate as a whole.”375 It also observed that deed language often 
reinforces, rather than rebuts, the presumption.376 That is, additional 
provisions in the deed will generally only make sense if 1/8 is read as a term 
of art, as was the case in Hysaw.377 Although there are a few examples of 
multi-fraction instruments interpreted in earlier cases that suggest that the 
parties truly did intend to use double fractions for their arithmetical purpose, 
such language is exceedingly uncommon.378 Unless the language of a 
multi-fraction deed unequivocally demonstrates that the parties were not 

 
 368. Id. 
 369. Id. at 365. 
 370. Id. at 366. 
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 378. See Richardson v. Hart, 185 S.W.2d 563, 564 (Tex. 1945). 



2026]      RECENT DEVELOPMENTS IN DEED INTERPRETATION ISSUES  263 
 
influenced by estate misconception or historical standardization, overcoming 
the presumption may well prove to be a challenging task.379 

Regardless of how an instrument is construed, parties on either side of 
deed disputes must now be prepared to present and defend against arguments 
based on the presumed-grant doctrine.380 The Van Dyke decision confirms 
that a gap in title is not a required element of the presumed-grant doctrine, a 
requirement imposed by most Texas courts pre-Van Dyke.381 Consequently, 
even where there is a continuous chain of recorded conveyances following 
the execution of the source deed, the presumed-grant doctrine can 
nevertheless operate to alter the quantum of interest created thereunder so 
long as the essential elements of the doctrine are met.382 This is significant 
because the presumed-grant doctrine will now be available as a potential 
defense in a considerably broader range of scenarios than was previously 
understood.383 

After Van Dyke, the presumed-grant doctrine will likely become 
exceedingly relevant in several different types of deed interpretation disputes, 
making it critical for practitioners to acquaint themselves with the doctrine’s 
three elements and relevant cases addressing them. As to the first element, “a 
long-asserted and open claim, adverse to that of the apparent owner,” the 
claim of title must be made in “some tangible form calculated to bring notice 
to those who are adversely affected.”384 The Van Dyke Court held that there 
was a long and asserted open claim because both parties acted in accordance 
with each side owning a 1/2 interest for nearly a century.385 Under the second 
element, non-claim by the apparent owner, the party seeking to invoke the 
doctrine must prove “a complete non-claim by the holder of apparent record 
title, and lack of claim by any other person over the same period.”386 This 
element was satisfied in Van Dyke because the White Parties made no claim 
to a 15/16 interest until filing suit in 2013, being eighty-nine years after the 
execution of the 1924 deed.387 And finally, as to the third element, 
acquiescence, the claimant must demonstrate that the apparent owner 
acquiesced in the adverse claim with actual or constructive knowledge of the 
competing claim.388 The Van Dyke Court held that conveyances, leases, 
ratifications, division orders, contracts, probate inventories, and other 
recorded instruments put the White Parties’ on notice of the Mulkey Parties’ 
adverse claim, and that the White Parties acquiesced in the competing claim 
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 382. Id. at 364. 
 383. Id. 
 384. 4 TEX. PRAC., LAND TITLES AND TITLE EXAMINATION § 22.9 (3d ed). 
 385. Van Dyke, 668 S.W.3d at 367. 
 386. Haby v. Howard, 757 S.W.2d 34, 39 (Tex. App.—San Antonio 1988, writ. denied). 
 387. Van Dyke, 668 S.W.3d at 367. 
 388. See Love v. Eastham, 154 S.W.2d 623, 625 (Tex. 1941). 



264       TEXAS TECH JOURNAL OF THE ENERGY LAW PRACTITIONER [Vol. 5:219 
 
by acting in accordance with each side owning a 1/2 interest and never saying 
anything to the contrary until filing suit in 2013.389 Critically, all three of the 
doctrine’s elements can be established with circumstantial evidence.390 
Practitioners involved in deed interpretation disputes should carefully review 
any documents or communications executed by or known to the parties or 
their predecessors concerning the nature and/or quantum of their mineral or 
royalty interests as early as possible to determine whether the parties treated 
their interests in a manner different than that expressed in the four corners of 
the source instrument. 

Prior to Van Dyke, it was difficult to articulate a unified principle to 
determine the size of a mineral or royalty interest conveyed in a multi-
fraction deed. Though the Hysaw and Laborde decisions recognized the 
relevance of estate misconception and historical standardization, affirming 
that these concepts can indeed inform the process of harmonizing the 
language within a deed, the Court did not go so far as to assert that the use of 
1/8 or multiples of 1/8 in a multi-fraction deed definitively indicates that the 
drafters operated under the misconception of a 1/8 lessor’s royalty.391 Though 
the Van Dyke Court did not go quite this far either, courts must now presume 
that parties operated under estate misconception and historical 
standardization when interpreting instruments with multiple fractions.392 
Though deed disputes are dependent on the particular language at issue and 
must necessarily be decided on a case-by-case basis, it is reasonable to 
anticipate that, in the post-Van Dyke landscape, a majority of interests under 
consideration will be regarded as floating rather than fixed due to the 
apparent frequency with which the rebuttable presumption framework will 
apply and the inherent difficulty of demonstrating that multiple fractions 
were used solely for their arithmetical purpose. Regardless of how a 
particular instrument is construed, presumed-grant doctrine arguments will 
become increasingly common in deed disputes now that the Court has 
confirmed that no gap in the chain of title is required to invoke the doctrine.393 

 
VII. CONCLUSION 

 
Over the past several years, Texas courts have affirmed and expanded 

their reliance on plain language and using the plain and ordinary meaning of 
words, construed in context, and of construing agreements considered as a 
whole, while harmonizing, if necessary, conflicting provisions. This general 
framework of interpretation is well-settled, though sometimes ill-defined.394 
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On the other hand, Texas courts continue to chip away at the use or reliance 
on arbitrary and mechanical rules of construction in favor of the preferred 
four-corners, holistic, and contextual method of interpretation of 
unambiguous instruments while showing an increased tolerance of limited 
use of surrounding circumstances evidence to inform but not contradict or 
vary the terms of an unambiguous instrument. For double fractions generally 
(and, in certain instances, single fractions that are a multiple of 1/8), Texas 
courts have moved from an increased reliance on the related concepts of the 
“legacy of the 1/8” and the “estate-misconception theory” to a new 
presumption of the existence of such mistake-based theories. 
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ABSTRACT 
 

Oil and gas, along with Artificial Intelligence (AI), have both equally 
benefitted the United States and the world to develop life as we know it. 
Without either industry, many processes and things we use daily would cease 
to exist or would not come into existence as quickly as we expect. Our world 
seeks instant gratification, and if either industry disappeared, our lives would 
change dramatically. The growth of AI has placed Texas, an oil and gas 
market pioneer, in a stellar position to engage in new business opportunities. 
This Comment will look to the common ground both have found, such as 
through data center projects. With such large facilities being built, there are 
many questions to be answered, including how data centers can be properly 
fueled. AI use in the oil and gas industry leaves room for questions about 
environmental and regulatory compliance and liability issues, which span 
both federal and state laws. This Comment will explore and argue for an 
amendment to current Texas legislation to ensure that Texas can maintain its 
favorable target for data centers, while ensuring compliance with federal and 
state regulations for uses of AI within the industry. With the rapid growth 
that both industries have seen and the potential for surprises, the task force 
already in place must monitor Texas’ regulatory framework and recommend 
alterations as needed. Texas cannot pass by capitalizing on this newfound 
relationship, which is reciprocal in nature. The main goal? To align with 
Texan values: pro-industry and pro-business, while keeping the environment 
and Texas citizens safe and happy. 
 

I. INTRODUCTION 
 

Artificial Intelligence (AI), along with oil and gas, is here to stay.1 
Without them, our daily lives would completely change.2 AI has rapidly 
grown more intelligent and simplifies tasks that result in business success.3 
The recent AI boom is illustrated by data centers that are popping up in many 
states across the country, including Texas.4 Texas dominates the energy 

 
 1. See discussion infra Section II.A (discussing the history and uses of AI). 
 2. See discussion infra Section II.A (discussing the history and uses of AI). 
 3. See discussion infra Section II.A (discussing the history and uses of AI). 
 4. See discussion infra Sections II.C, II.D (discussing the relationship between the AI and oil and 
gas industries). 
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industry as a leader in oil and gas production.5 Texas holds oil and gas close 
to its heart and has further capitalized on its love for it by forming a 
relationship with AI.6 Texas has discovered newfound economic growth with 
AI, from adopting algorithms in oil and gas operations to investing energy 
into data center projects.7 

This Comment will be the first to explore and compile the entwinement 
of the AI and energy industries, and how state and federal regulation play a 
role in this ever-growing sector.8 This Comment will assess the impact AI 
has made so far on the oil and gas industry, by looking to the uses of AI, and 
the benefits and drawbacks of the industries’ reciprocal relationship.9 This 
relationship, though extremely beneficial, has posed known and foreseeable 
legal, environmental, and privacy issues.10 There is current legislation in 
place regarding the responsible use of AI, but Texas’s regulatory framework 
is silent on the intersection of these two industries.11 This Comment argues 
for the amendment of current legislation and the expansion of the AI task 
force’s roles to ensure careful handling of the complexities associated with 
this relationship.12 By placing emphasis on the oil and gas industry in its AI 
regulatory framework, Texas can uphold its pro-industry values and ensure 
continued industry success, all while keeping pace with AI’s rapid growth.13 

Section II will address the background of AI and oil and gas, and how 
these industries coexist.14 That section will further discuss how these 
industries have relied on one another to succeed in data center projects and 
what role Texas plays in the rapidly growing data center race.15 Section II 
also looks to the regulatory aspect of AI, such as how other states and Texas 
have taken steps to regulate the industry, ensuring safety and efficiency.16 
That section will also look at the federal government’s push for America’s 

 
 5. See discussion infra Sections II.C, II.D (discussing the relationship between the AI and oil and 
gas industries). 
 6. See discussion infra Sections II.C, II.D (discussing the relationship between the AI and oil and 
gas industries). 
 7. See discussion infra Sections II.C, II.D (discussing the relationship between the AI and oil and 
gas industries). 
 8. See generally discussion infra Section II (exploring the connections oil and gas and AI share, 
along with AI regulations nationwide). 
 9. See discussion infra Sections II.D, II.F (discussing the positive and negative impacts of the AI 
and oil and gas industries’ relationship). 
 10. See discussion infra Sections II.D, II.F (discussing the positive and negative impacts of the AI 
and oil and gas industries’ relationship). 
 11. See discussion infra Section II.E.2 (exploring Texas’ AI regulatory framework). 
 12. See generally discussion infra Section III (proposing for legislative action to supplement current 
regulatory framework tailored to the relationship between AI and oil and gas). 
 13. See generally discussion infra Section III (proposing for legislative action to supplement current 
regulatory framework tailored to the relationship between AI and oil and gas). 
 14. See discussion infra Sections II.A–F (discussing the background of both AI and oil and gas 
industries, how they are interrelated, and how they are regulated). 
 15. See discussion infra Section II.D (exploring the intersection of AI and oil and gas industries 
demonstrated in data center projects). 
 16. See discussion infra Section II.E (discussing both state and federal regulation of AI). 
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dominance in the AI industry, and how there is potential for federal 
preemption of all state laws regarding AI, with certain exceptions and 
nuances.17 Section II concludes with focus on the downsides of the oil and 
gas and AI industries, including liability and environmental issues.18 The idea 
of “big” oil and gas companies monopolizing the data center sector of the AI 
industry will also be addressed.19 

Finally, Section III proposes a regulatory vehicle where Texas can 
supplement current legislation to ensure that any gaps are closed smoothly.20 
Section III focuses on what Texas can do, especially in light of the 
ever-changing nature of the AI industry.21 This includes broadening the scope 
of the current AI task force’s duties and adding language about regulation of 
the oil and gas industry.22 

In order to keep up, Texas needs to face the details head-on, to ensure it 
maintains its position as a leader in the energy industry.23 The federal 
government is pushing for the United States to assert its dominance in the AI 
realm, and a key player to ensure we can fulfill that goal would be none other 
than oil and gas.24 

 
II. THE VENN DIAGRAM: THE OVERLAP BETWEEN OIL AND GAS AND AI 

 
AI and oil and gas are more connected with everyday human life than 

one might think.25 Both industries are historically embedded in the growth of 
resources, and now their paths have crossed.26 This section explores how their 
uses parallel one another.27 This section will further explore the benefits and 
the downsides to the intersection of these industries, including environmental 
and legal concerns, and ultimately how those are regulated.28 

 
 17. See discussion infra Section II.E (discussing both state and federal regulation of AI). 
 18. See discussion infra Section II.F (noting the concerns with both AI and oil and gas industries). 
 19. See discussion infra Section II.F (noting the concerns with both AI and oil and gas industries). 
 20. See discussion infra Sections III.A, III.B (proposing legislative action for adding task force 
duties and language specific to the oil and gas industry). 
 21. See discussion infra Sections III.A, III.B (proposing legislative action for adding task force 
duties and language specific to the oil and gas industry). 
 22. See discussion infra Sections III.A–B (proposing legislative action for adding task force duties 
and language specific to the oil and gas industry). 
 23. See discussion infra Sections III.A–B (proposing legislative action for adding task force duties 
and language specific to the oil and gas industry). 
 24. See discussion infra Sections II.E.3, III.A.1 (discussing federal push for dominating the AI 
market via the energy industry and how Texas can play a role). 
 25. See discussion infra Section II.C (discussing the relationship between the AI and oil and gas 
industries). 
 26. See discussion infra Section II.C (discussing the relationship between the AI and oil and gas 
industries). 
 27. See discussion infra Section II.C (discussing the relationship between the AI and oil and gas 
industries); see also discussion infra Section II.D (discussing how AI and oil and gas aid each other in 
industry growth). 
 28. See discussion infra Sections II.A–F (discussing the upsides, downsides, and overall regulation 
of the intersection of the AI and oil and gas industries). 
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A. What Is Artificial Intelligence? How Does It Impact Our Everyday 
Lives? 

 
AI is a tool that many are familiar with, and it is all around us. Simply 

put, AI “is technology that enables computers and machines to simulate 
human learning, comprehension, problem solving, decision making, 
creativity, and autonomy.”29 Since the 1950s, AI has made its way to be a 
leading form of technological advancement and has grown at a rapid pace.30 

 AI has proven extremely useful in gathering information, compiling it, 
and providing it in a simplified manner to those who need it.31 There are many 
forms of AI, including Machine Learning (ML), Deep Learning, and 
Generative AI.32 Regardless of the form, AI has many benefits, such as the 
automation of otherwise redundant tasks, efficient data insights that fuel 
effective decision making, less room for human errors (sometimes math is 
hard), and most importantly—it is always there.33 AI has proven useful, as 
we can already see in our everyday lives, but what we might not see is the 
struggle it can create for our legislators and the average citizen’s privacy.34 
Thus, with good, there must be some bad.35 

 
B. Oil & Gas—It’s Everywhere 

 
The oil and gas industry, much like AI, developed and grew throughout 

the decades and is here to stay.36 Since 1859, oil and gas have redefined what 
the United States’ viewpoint on economic values, citizens’ way of life, and 
culture.37 Specifically in Texas, oil and gas have proven to fuel the state’s 
economy, dating all the way back to 1901, where the Lucas Gusher produced 
“more oil in one day than the rest of the world’s oil fields combined.”38 To 

 
 29. Cole Stryker & Eda Kavladoglu, What is AI?, IBM: THINK, https://www.ibm.com/think/topics/ 
artificial-intelligence (last visited Apr. 21, 2026). 
 30. The Birth of Artificial Intelligence (AI) Research, LAWRENCE LIVERMORE NAT’L LAB’Y, 
https://st.llnl.gov/news/look-back/birth-artificial-intelligence-ai-research#:~:text=In%201950%2C%20 
English%20mathematician%20and,including%20cybernetics%20and%20automata%20theory (last 
visited Apr. 21, 2026). 
 31. See Stryker & Kavladoglu, supra note 29. 
 32. Id. 
 33. Id. 
 34. See id. 
 35. See discussion infra Sections II.C, II.D, II.F (exploring the relationship between AI and oil and 
gas, and the benefits and drawbacks). 
 36. See First Oil Discoveries, AM. OIL & GAS HIST. SOC’Y, https://aoghs.org/petroleum-
discoveries/#:~:text=America's%20petroleum%20industry%20officially%20began,transporting%20oil%
20and%20natural%20gas (last visited Apr. 21, 2026). 
 37. Id. 
 38. Id. 
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this day, Texas is the “top crude oil- and natural gas-producing state in the 
nation.”39 

 In terms of energy production, Texas leads the United States by 
encompassing one-fourth of the country’s energy that is produced within the 
States.40 Despite the push for renewable energy and lower carbon emissions, 
the International Energy Agency (IEA) predicts that oil production will 
increase by eleven percent when comparing million barrels per day from 
2015 to 2040.41 To put those numbers in perspective, 92.5 million barrels of 
oil were produced per day in 2015, and IEA expects that number to skyrocket 
to 103.5 million barrels of oil per day in 2040.42 

Beyond petroleum and natural gas generating electricity, the oil and gas 
industry keeps the wheels turning in our daily lives.43 The homes we live in 
are constructed with materials that are derived from oil and gas products.44 
The clothes on our backs are spun with petroleum-based materials, like 
polyester or spandex.45 The cosmetics that enhance our daily routines and 
provide hygienic purposes, like soap, shampoo, makeup, and more, are also 
fueled by petroleum products.46 Many lives have been saved by oil and gas 
too because heart valves, pharmaceuticals, and prosthetics come from 
petroleum-based products.47 The list could go on and on, which emphasizes 
the point that the oil and gas industry is here to stay.48 Without it, the way our 
world operates would drastically change if the country had to reroute how to 
manufacture the very items that humans rely on all day, every day.49 

 
C. The Complicated, Yet Happy Relationship Between the Oil & Gas 

Industry and AI 
 

The AI and oil and gas industries go hand-in-hand in shaping the 
everyday lives of the average citizen.50 Although their growth has paralleled 
one another, AI has now stepped into the oil and gas world, drawing new 

 
 39. Texas, U.S. ENERGY INFO. ADMIN., https://www.eia.gov/state/print.php?sid=TX (last visited 
Apr. 21, 2026). 
 40. Id. 
 41. Oil In Everyday Life, INT’L ASS’N OF OIL & GAS PRODUCERS, https://www.iogp.org/workstrea 
ms/advocacy/oil-in-everyday-life/ (last visited Apr. 21, 2026). 
 42. Id. 
 43. Id. 
 44. Id. 
 45. Id. 
 46. Id. 
 47. Id. 
 48. Id. 
 49. See id. 
 50. See Kjell Einar Eriksson, AI Spells Opportunity and Manageable Risk for the Oil and Gas 
Industry, DNV, https://www.dnv.com/article/ai-spells-opportunity-and-manageable-risk-for-the-oil-and-
gas-industry/#:~:text=Opportunities%20from%20AI%20in%20oil,more%20timely%20and%20appropri 
ate%20responses (last visited Apr. 21, 2026). 
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improvements at a rapid pace.51 The “global market for AI applications in oil 
and gas value chains will be nearly [3 billion dollars] in 2024 and [reach] 5.2 
billion in 2029.”52 This illustrates clear proof of the heights the oil and gas 
industry can reach with AI in its toolkit.53 

The oil and gas industry mainly uses ML, one of the many forms of AI.54 
ML uses computer techniques to create model parameters based on data or 
experience.55 The industry is using ML to analyze large datasets to boost the 
efficiency of exploration, increase sustainability in development, and 
implement predictive maintenance.56 From an economic standpoint, AI and 
ML are clearly assets to the oil and gas industry but still pose many risks.57 
Companies could use inaccurate data, leading to decisions that could 
jeopardize confidentiality or trigger regulatory issues.58 The main solution is 
the regular upkeeping of regulation, mirroring the rapid evolution of AI.59 

 
D. How AI Has Boosted the Oil & Gas Industry 

 
The global complex market heavily impacts the oil and gas industry, 

from price fluctuations, raised costs from exploration techniques, and 
ever-changing regulatory compliance issues.60 Thus, the oil and gas industry 
needs efficient solutions, which AI provides.61 

AI operations can move upstream, midstream, or downstream.62 For 
example, upstream AI operations can use algorithms to obtain seismic data, 
which in turn identifies favorable drilling locations.63 This improves drilling 
decisions and reduces the risk of drilling a dry well.64 Midstream operations 
utilize predictive maintenance to pinpoint potential failures early on.65 
Downstream operations focus on the supply chain, utilizing demand 
forecasting and process optimization.66 

 
 51. See id. 
 52. Id. 
 53. See id. 
 54. Id. 
 55. Id. 
 56. See id. 
 57. Id. 
 58. Id. 
 59. See id.; see also discussion infra Section III.A (proposing amending legislation to ensure 
AI-related projects that involve the oil and gas industry are compliant with legal and environmental 
concerns). 
 60. Drilling Down: How AI is Changing the Future of Oil and Gas, SAND TECH. (Mar. 6, 2025), 
https://www.sandtech.com/insight/drilling-down-how-ai-is-changing-the-future-of-oil-and-gas/ 
[Hereinafter Drilling Down]. 
 61. Id. 
 62. Id. 
 63. Id. 
 64. See id. 
 65. Id. 
 66. Id. 
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The opportunities are endless. Companies in the industry can take 
advantage of the rapidly-growing AI tools to separate themselves from 
competitors, not only from an efficiency standpoint, but from a safety one 
too.67 The oil and gas industry has taken much criticism when it comes to 
environmental impacts, and AI can serve as a solution.68 AI-driven solutions 
can reduce carbon-dioxide emissions “by 20% or more[,]” and reduce carbon 
footprints overall.69 This is already apparent in the water industry, where AI 
solutions are underway to cut wastewater processing emissions.70 

Beyond predictive measures for drilling and safety, AI also plays a role 
in title research, an otherwise slow, monotonous task that involves sifting 
through what seems like endless deeds.71 There are state-by-state 
inconsistencies in record keeping and mistakes made by landmen, which 
cause a bottleneck in the industry.72 This ultimately holds the industry back 
from more efficient development in a shorter amount of time.73 AI comes to 
the rescue here, with natural language processing (NLP) shouldering the 
largest burdens when it comes to title research.74 What would be a three-week 
process will now take roughly a day or less, with a land team using AI 
processes.75 The team can upload documents, which AI converts into 
readable text.76 NLP follows, where AI analyzes the text to identify key 
entities and clauses.77 AI extracts that data and information like royalties and 
legal descriptions.78 AI then cross-references the data with public records and 
organizes everything into a clean summary, which allows the land team to 
make decisions smoothly.79 AI is programmed to sort through data, find 
crucial details, and ensure fewer errors.80 Human mistakes are real, so AI can 
step in when thousands of documents are at stake to be sifted through.81 

Regulatory compliance is a concern across the board in the oil and gas 
industry, and AI has streamlined the speed of compliance.82 AI systems can 

 
 67. Id. 
 68. Id. 
 69. Id. 
 70. Id. 
 71. Make Smarter Decisions With AI in Oilfield Land Acquisition, AXIS TECH. GRP. (May 6, 2025), 
https://axistechnical.com/oilfield-land-acquisition/#:~:text=The%20first%20big%20use%20of,acreage% 
20or%20continuous%20drilling%20provisions. 
 72. Id. 
 73. Id. 
 74. Id. 
 75. Id. 
 76. Id. 
 77. Id. 
 78. Id. 
 79. Id. 
 80. See id. 
 81. See id. 
 82. Isabel Huntsman & Molly Pela, Fueling the Future: The Intersection of AI and the Oil & Gas 
Industry, JDSUPRA (Mar. 7, 2025), https://www.jdsupra.com/legalnews/fueling-the-future-the-intersectio 
n-of-5255081/. 
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process industry requirements and generate quick summaries regarding 
compliance in real time.83 This allows for a quick turnaround to address 
issues head-on before they snowball into something bigger than they needed 
to be.84 For example, a midstream operator put an AI system into place that 
monitored safety and environmental requirements and was able to achieve 
near-perfect results.85 The operator increased compliance rates from 95% to 
99.8%.86 

AI clearly has many uses in the oil and gas industry, which I will address 
in further detail later in this Comment.87 Industry powerhouses can become 
even more reputable with the use of AI, and other companies need to follow 
in order to stay competitive.88 The culture of the oil and gas industry can 
become so data-driven, that AI takes the reins in predicting potential failures 
and successes.89 AI, so long it is used smartly, can create results that save 
time and prevent liability.90 

  
1. What Professionals in the Industry Have to Say 

 
I had the pleasure of speaking with Anna Gryska, an energy industry 

attorney, about the use of AI in the oil and gas industry, and how she has 
observed its impact.91 Working with a technology team, Ms. Gryska noted 
that AI is a constant topic of discussion not only within her workplace but 
also in the industry.92 

Ms. Gryska pointed out that AI technology is still in its infancy despite 
its rapid growth.93 According to Ms. Gryska, the industry uses AI to sift 
through data and synthesize it.94 AI can analyze seismic or production 
information and compile  performance trends to recommend maintenance in 
both offshore and on-site operations.95 Further, Ms. Gryska’s legal team uses 
AI for due diligence.96 Like with title work, the legal team handles multiple 
documents at a time, and AI can quickly sort through all of that information 
and locate important details from agreements, like rights-of-way.97 

 
 83. Id. 
 84. See id. 
 85. Id. 
 86. Id. 
 87. See discussion infra Section II.D.2 (discussing AI data centers and the role the oil and gas 
industry plays in their development). 
 88. Drilling Down, supra note 60. 
 89. See id. 
 90. See id. 
 91. Microsoft Teams Interview with Anna Gryska, Senior Legal Counsel, Woodside Energy (Oct. 
23, 2025). 
 92. Id. 
 93. Id. 
 94. Id. 
 95. Id. 
 96. Id. 
 97. Id. 
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Although there are great uses for AI, Ms. Gryska expressed concerns 
about certain issues.98 She emphasized confidentiality and privilege, because 
legal privilege is lost once data is disclosed to a third party, such as the AI 
program.99 A way to address this is to use specific AI platforms that do  not 
learn from the confidential information.100 Additionally, AI can produce 
hallucinations, where AI proves not to be so perfect in synthesizing 
information.101 Ms. Gryska described this scenario where the AI program is 
like a “people-pleasing intern,” where it wants to give a professional a good 
answer despite it not being the most factually correct one.102 

Ms. Gryska emphasized that Texas is pro-industry and pro-business, 
making AI quite beneficial from a business perspective.103 She explained that 
companies essentially need to explore how to best harness AI.104 For 
example, companies are building big data centers in more rural areas of 
Texas.105 Ms. Gryska articulated how these data centers illustrate the 
relationship between the oil and gas industry and AI—what benefits AI also 
benefits the oil and gas industry.106 As the United States allows the 
proliferation of AI, more data centers are being built, and the energy industry 
benefits by fueling new customers.107 These investments reinforce Texas’s 
longstanding positive view of the energy industry.108 
 

2. AI Data Centers 
 

Data centers, as mentioned by Ms. Gryska, are a great representation of 
the relationship between the AI and energy industries, demonstrating the 
“help me, help you” underpinnings of their connection.109 For example, 
Anthropic, an AI safety and research company, has budgeted 50 billion 
dollars to spend on AI data centers in Texas and New York.110 These data 
centers will go live in 2026 and are expected to open up roughly 3,000 jobs.111 
This has placed Anthropic in an essential role while the U.S. heavily focuses 
on domestic technological developments.112 The CEO of Anthropic, Dario 

 
 98. Id. 
 99. Id. 
 100. Id. 
 101. Id. 
 102. Id. 
 103. Id. 
 104. Id. 
 105. Id. 
 106. Id. 
 107. Id. 
 108. Id. 
 109. Id. 
 110. Mackenzie Sigalos, Anthropic to Spend $50 Billion on U.S. AI Infrastructure, Starting With 
Texas, New York Data Centers, CNBC: DISRUPTOR 50 (Nov. 12, 2025, 12:44 PM), (https://www.cnbc. 
com/2025/11/12/anthropic-ai-data-centers-texas-new-york.html. 
 111. Id. 
 112. Id. 
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Amodei, explained the importance of these sites in light of the rapidly 
growing AI industry: 

 
We’re getting closer to AI that can accelerate scientific discovery and help 
solve complex problems in ways that weren’t possible before. Realizing that 
potential requires infrastructure that can support continued development at 
the frontier . . . These sites will help us build more capable AI systems that 
can drive those breakthroughs, while creating American jobs.113 

 
These AI data centers have posed concerns, including questions as to 

whether the U.S. has the bandwidth to power such large infrastructure.114 And 
with high ambitions comes higher risks.115 Electricity utility companies are 
worried that these plans may not pan out, leaving companies spending 
“billions of dollars on infrastructure that is not needed in the end.”116 Among 
these risks is the fact that existing data centers are using 50 megawatts, but 
new ones are predicted to use power “20 times that size[,]” like a gigawatt.117 
These projects could use electricity that would fuel an entire city.118 The 
power supply is struggling to keep up with the demand, hiking the prices for 
electricity consumers.119 

Despite the federal government favoring natural gas over renewable 
energies, AI projects may turn away natural gas providers.120 According to 
Mr. Fitzsimons, this is because of “supply chain issues [with] natural gas 
turbines.”121 But, because of the rapid pace AI and these projects are moving 
at, “the tech sector has come to the conclusion that renewables alone are not 
enough to provide the demanding power needs of data centers.”122 Luckily, 
that means natural gas is not out of the question, where power can be built at 
the data center, off the grid, and behind the meter.123 

 
 
 

 

 
 113. Id. 
 114. Id. 
 115. Spencer Kimball, Utilities Grapple With a Multibillion Question: How Much AI Data Center 
Power Demand Is Real, CNBC: ENERGY (Oct. 17, 2025, 2:13 PM), https://www.cnbc.com/2025/10/17/ai-
data-center-openai-gas-nuclear-renewable-utility.html. 
 116. Id. 
 117. Id. 
 118. Id. 
 119. Id. 
 120. Id. 
 121. Id. 
 122. Id.; see also Spencer Kimball, Microsoft Is Open to Using Natural Gas to Power AI Data Centers 
to Keep Up With Demand, CNBC: ENERGY (Mar. 11, 2025, 12:03 PM), https://www.cnbc.com/2025/03/ 
11/microsoft-is-open-to-using-natural-gas-to-power-ai-data-centers-ameet-ballooning-demand.html. 
 123. See Kimball, supra note 115. 
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a. Texas: Bridging the Gap to Fuel Data Centers 
 

Texas, while being a leader in the oil and gas industry, has also climbed 
the rankings in the midst of the rapid fire of the AI data center projects.124 
OpenAI, Oracle, and SoftBank have collectively invested 500 billion dollars 
into the Stargate Project, headquartering the network of data centers in 
Abilene, Texas.125 This is one of many AI-related projects within the state, 
which contributes to the prediction that Texas’ electricity demand will 
increase by more than 60% in the upcoming five years.126 Because of the 
issues aforementioned with the energy industry’s supply chain issues, and 
frankly, the lack of speed to keep up with the whirlwind of AI growth, many 
data center projects have turned to bringing their own power.127 

Jennifer Hiller, a reporter for the Wall Street Journal, has been closely 
following the AI data center boom.128 She agreed that developers will not 
drop the ball on solar and other renewables.129 But, she sprinkled some hope 
for the oil and gas industry, stating: 

 
[I]n particular for the AI boom, and definitely if you want to be doing on-site 
power, you have to have natural gas. There is just nothing else that’s gonna 
get you round-the-clock energy the way that natural gas will do in short 
order. And so that is just sort of the realistic solution that’s close at hand for 
people who want to produce power on site.130 

 
Despite the struggles in the race to keep up with AI’s snowball effect, 

oil and gas seems to be a solution.131 The light at the end of the tunnel is 
flashing red, white, and blue, with “Chevron” stamped right on it. Chevron 
is taking the reins and developing a natural gas power project to work in 
conjunction with AI data centers.132 Among other household names in the 
industry, Chevron will likely touch down in rural West Texas, placing the 
launchpad closer to the fuel source itself rather than near major Texas 
cities.133 West Texas produces up to 40 percent of the country’s crude oil and 

 
 124. Sean Saldana, Texas Becomes the Epicenter of OpenAI’s $500 Billion Stargate Project, TEX. 
STANDARD (Oct. 21, 2025, at 3:31 PM), https://www.texasstandard.org/stories/openai-stargate-data-
centers-texas-energy-infrastructure/. 
 125. Id. 
 126. Id. 
 127. Id. 
 128. Id. 
 129. Id. 
 130. Id. 
 131. See id. 
 132. Rachel Nostrant, Chevron Is Building Its First Power Plant for AI in Texas. Here’s Where, HOU. 
CHRON.: BUS. // ENERGY (Nov. 12, 2025), https://www.houstonchronicle.com/business/energy/article/ 
chevron-power-plant-ai-west-texas-oil-electricity-21168656.php. 
 133. Id. 
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substantial amounts of natural gas that can fuel these data centers hoping to 
root themselves in rural Texas areas.134 

From an industrial developer’s perspective, Jason Jennaro with 
FrontierGen said that America is in the midst of its “Fourth Industrial 
Revolution . . . [which] will be defined by the creation of large industrial 
nexus points where substantial amounts of electricity, transmission, natural 
gas, water, and fiber optics converge . . . [and] Texas and its energy basins 
are a great place for this.”135 Texas has the keys to unlock the next box of 
potential that AI has in store, but it will take some steps.136 

The issue with keeping up with the rapid business and technological 
developments in the AI sector is the fact that natural gas has to be moved 
through pipelines and other infrastructure.137 The Electricity Reliability 
Council has predicted that its grid will have to double in size by 2030 to 
respond to the data centers and oil and gas industry’s needs for more 
energy.138 

In Texas, there are plans to combat these obstacles with the Permian 
Basin Reliability Plan and House Bill No. 5066.139 The Public Utility 
Commission of Texas (PUCT) devised this plan to meet the electricity needs 
within the Permian Basin area, specifically because of the “on-going 
expansion and electrification of Texas’ oil and gas industry[.]”140 This bill 
allows the PUCT to quickly grant certificates for electricity service for 
transmission projects.141 This bill is also the first in pushing the government 
to evaluate transmission systems across the grid and proactively identify 
where improvement is needed to “ensure long-term electric reliability.”142 

Texas has clearly made leaps and bounds in putting itself out there to 
become a pioneer in this up-and-coming Industrial Revolution.143 The 
legislature and household oil companies have plans to keep up with the 
everchanging, quickly growing AI industry, which is seeking to plant seeds 
throughout Texas.144 Texas is truly demonstrating how the oil and gas and AI 

 
 134. Carlos Nogueras Ramos, West Texas Wants to Sell Its Natural Gas to AI Data Centers, but Has 
Few Options for Transporting It, THE TEX. TRIB.: ECONOMY (Sep. 23, 2025, 5:00 AM), https://www.texas 
tribune.org/2025/09/23/west-texas-gas-ai-data-centers/. 
 135. Id. 
 136. See id. 
 137. Id. 
 138. Id. 
 139. See id. 
 140. Ellie Breed, Public Utility Commission of Texas Approves Reliability Plan for the Permian Basin 
Region, PUB. UTIL. COMM’N OF TEX. (Sep. 26, 2024), https://ftp.puc.texas.gov/public/puct-info/agency/ 
resources/pubs/news/2024/PUCT_Approves_Reliability_Plan_for_the_Permian_Basin_Region.pdf. 
 141. H.B. 5066, 88th Leg. Reg. Sess. (Tex. 2023). 
 142. Breed, supra note 140. 
 143. See Ramos, supra note 134 (emphasizing Texas’ special position in another Industrial 
Revolution). 
 144. See id. 
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industries help each other as they each fuel the other both literally and 
monetarily.145 
 

E. State and Federal Regulation of AI 
 

AI, although it has many benefits, poses many legal complexities that 
require both state and federal regulation.146 What is perhaps even more 
stringent are the regulations states must implement to join the race that AI 
can easily win.147 This section will look at other states, such as Mississippi, 
Colorado, and California’s statutory authority on the use of AI.148 This 
section will also analyze federal regulations that are in the works, which pose 
issues for state law preemption.149 

 
1. How Other States Have Regulated AI 

 
Under MISS. CODE ANN. § 25-53-301, “the use of artificial intelligence 

must be conducted in a responsible, ethical, transparent and beneficial 
manner” when facing the security risks AI poses.150 To combat such risks, 
Mississippi created an Artificial Intelligence Task Force to refine regulations 
and oversee private businesses, schools, and more in their use of AI.151 The 
Code also gives the task force authority to look to federal and other states’ 
legislatures to create reports with recommendations.152 The state of 
Mississippi gives the task force a purpose, and that is to “be responsible for 
balancing innovation and public interest while endeavoring to mitigate risks 
and unintended consequences of AI and its regulation.”153 Colorado follows 
a similar process in creating a task force to propose recommendations to the 
state legislature and companies who are using AI systems.154 California has 
statutory law on generative AI, enforcing the Office of Emergency Services 
to perform a risk analysis with potential recommendations regarding the use 
of generative AI.155 

 
 

 
 145. See id. 
 146. See discussion infra Section II.F (discussing drawbacks of data centers and AI use in the oil and 
gas industry). 
 147. See discussion infra Section II.F (discussing drawbacks of data centers and AI use in the oil and 
gas industry). 
 148. See discussion infra Section II.E.1 (discussing other states’ AI regulatory frameworks). 
 149. See discussion infra Section II.E.2 (discussing federal proposals regarding AI). 
 150. MISS. CODE ANN. § 25-53-301(1)(c) (2025). 
 151. See id. § 25-53-301(3)(b). 
 152. Id. § 25-53-301(6)(b). 
 153. Id. § 25-53-301(6). 
 154. COLO. REV. STAT. § 2-3-1707(3) (2026). 
 155. CAL. GOV. CODE § 11549.65 (West 2025). 
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2. Texas’s Take on AI: House Bill 149 
 

The Texas legislature passed House Bill 149, that became effective on 
January 1, 2026.156 This bill is the “Texas Responsible Artificial Intelligence 
Governance Act” (TRAIGA) that creates an “Artificial Intelligence Council” 
(AI Council) (Council) and enforcement provisions to ensure compliance and 
confidence that AI can be used safely.157 The AI Council mitigates risks such 
as data privacy, bias, errors, and more, which all affect the everyday AI 
consumer.158 The Council has the power to issue reports on the use of AI 
systems in Texas, highlighting privacy and liability concerns, and propose 
recommendations.159 This bill is more focused on prescribing penalties for 
misuse of AI, whether that be using it for criminal acts, posing a risk to the 
public safety, and so forth.160 The bill also creates a sandbox program, which 
allows someone to test new AI systems without fully applying for licensing 
or authorization, thus providing some immunity from lawsuits.161 Through 
TRAIGA, Texas is combatting the risks AI has posed in light of its many 
benefits and growth it can bring to the state.162 

 
3. Federal Regulations: What Is in the Works 

 
At the core, the federal government is pushing for the United States to 

become a global leader in the AI industry and encouraging establishment of 
data centers and infrastructure with minimal hurdles to overcome.163 With the 
development of data centers and AI infrastructure being a huge asset to the 
economic state of the country, the government has expedited the permitting 
process for such large projects via President Trump’s July 23, 2025 Executive 
Order.164 Large projects include those that require at least 100 megawatts and 
other infrastructure or data center projects that officials deem qualified.165 
This order grants power to important federal agencies, like the Environmental 
Protection Agency (EPA), and executive officials, like the Secretary of the 
Army, to use discretion in permitting projects in conjunction with 
environmental protection laws.166 

 
 156. H.B. 149, 89th Reg. Sess. (Tex. 2025). 
 157. Id. § 554.001. 
 158. Id. § 551.003(2). 
 159. Id. 
 160. Id. § 552.051–057 
 161. Id. § 553.051. 
 162. See generally id. 
 163. Sarah Turyahikayo & Bhavani Pasumarthi, Strategic Federal Actions Aim to Strengthen AI and 
Energy Infrastructure, BIPARTISAN POL’Y CTR.: EXPLAINER (Nov. 12, 2025), https://bipartisanpolicy.org 
/explainer/strategic-federal-actions-aim-to-strengthen-ai-and-energy-infrastructure/. 
 164. Accelerating Federal Permitting of Data Center Infrastructure, 90 Fed. Reg. 35385 (July 23, 
2025). 
 165. Id. 
 166. Id. at 35387. 
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On December 11, 2025, President Trump issued an Executive Order 
purposed to ensure a blanket protection for AI via a national policy 
framework.167 This Executive Order signifies the open arms that the United 
States government has to the development of AI, so long as it is safely and 
efficiently regulated.168 The policy behind the Executive Order is to “sustain 
and enhance the United States’ global AI dominance through a minimally 
burdensome national policy framework for AI.”169 

The potential for inconsistencies in state laws regarding AI could 
negatively impact interstate commerce and result in difficulties for 
companies seeking to be compliant.170 Given that, the Trump Administration 
gave the United States Attorney General the authority to establish an AI 
Litigation Task Force, granting power to challenge inconsistent state AI 
laws.171 Other executive branch officials can deem state AI laws onerous 
because they allow for alteration of AI outputs and disclosure of information 
that would violate the First Amendment or other constitutional provisions.172 

Additionally, members of the executive branch, the Special Advisor for 
AI and Crypto, and the Assistant to the President for Science and Technology 
will create legislative proposals together, with the recommendation for a 
uniform federal framework that preempts any conflicting state laws.173 These 
proposals will not affect already lawful regulations in place regarding 
“(i) child safety protections; (ii) AI compute and data center infrastructure, 
other than generally applicable permitting reforms; (iii) State government 
procurement and use of AI; and (iv) other topics as shall be determined.”174 
This Executive Order does not immediately preempt state laws, but instead 
creates a groundwork that can be used for legislative proposals to ensure 
uniformity when regulating AI.175 

 
F. Keeping Things Confidential, Clean, and Competitive 

 
When the AI and oil and gas industries’ paths cross, they are faced with 

obstacles.176 Both industries have had longstanding prosperity that will not 

 
 167. Ensuring a National Policy Framework for Artificial Intelligence, 90 Fed. Reg. 58499 (Dec. 11, 
2025). 
 168. Id. 
 169. Id. 
 170. Id. 
 171. Id. 
 172. Id. at 58500. 
 173. Id. at 58499. 
 174. Id. 
 175. Andreas Kaltsounis, et al., Ensuring a National Policy Framework for AI – the Trump 
Administration’s New Challenge to the State AI Regulation, JDSUPRA: BAKER HOSTETLER (Dec. 17, 
2025), https://www.jdsupra.com/legalnews/ensuring-a-national-policy-framework-8091144/. 
 176. See discussion supra Section II.C (noting the complications that arise when the AI and oil and 
gas industries intersect). 
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cease.177 Nevertheless, AI is only getting smarter, and companies who are not 
using it are losing out on streamlining otherwise monotonous and easily 
error-filled tasks.178 Because AI is growing, there is potential for many 
liability issues.179 AI data centers also pose both environmental and economic 
risks.180 This section will discuss what is at stake, and whether companies 
have taken precautions. 

 
1. Liability: Who or What Did It? 

 
Privacy is an important concern for everyone, especially in the digital 

age that we live in. As AI takes in more information, its intelligence grows.181 
This creates concerns, especially when confidential information is fed to 
AI.182 The potential for cyber-attacks and strangers accessing private data is 
daunting and causes “many to shudder at the idea of integrating AI into their 
practices.”183 Nevertheless, the oil and gas industry uses AI for research 
purposes, gathering data on reservoir locations, depths, and more.184 The 
data-gathering process is expensive for any company using AI technology.185 
The main issue is that the AI machine or technology could use a company’s 
information and share it with competitors or other clients.186 

Currently, the courts have left the question of who or what takes the 
blame for liability issues unanswered.187 It could be the user or the AI 
developer.188 This poses issues for traditional agency law, especially now that 
AI operates like an autonomous agent, capable of signing contracts and 
executing transactions.189 Baker Donelson recommends that organizations 
review vendor contracts and look for indemnification clauses that address 
autonomous actions and AI hallucinations that lead to financial damage.190 

Further, if an accident occurs in the oilfield or drilling fails and 
companies used AI for operations, maintenance, or safety measures—is the 

 
 177. See discussion supra Sections II.A–B (discussing the longevity of both AI and oil and gas). 
 178. See discussion supra Section II.D (highlighting benefits associated with oil and gas companies’ 
use of AI). 
 179. See discussion supra Section II.D.1 (exploring liability issues associated with AI use); see also 
discussion infra Section II.F.1 (further discussing AI liability concerns). 
 180. See discussion infra Sections II.F.2–3 (exploring environmental and competition concerns). 
 181. See Huntsman & Pela, supra note 82. 
 182. See id. 
 183. Id. 
 184. Id.; see also discussion supra Section II.D (exploring the oil and gas industry’s uses of AI). 
 185. See Huntsman & Pela, supra note 82. 
 186. Id. 
 187. Edward D. Lanquist & Alexandra P. Moylan, 2026 AI Legal Forecast: From Innovation to 
Compliance, BAKER DONELSON: PUBL’NS (Jan. 6, 2026), https://www.bakerdonelson.com/2026-ai-legal-
forecast-from-innovation-to-compliance#:~:text=AI%20has%20evolved%20from%20chatbots,the%20 
user%20bound%20by%20it%3F. 
 188. Id. 
 189. Id. 
 190. Id. 
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AI developer to blame? There appears to be no clear answer, as the finger 
will point to the developer, manufacturer, or user.191 It will likely depend on 
what the root cause was because a lack of testing or coding errors could link 
to the AI developer, or faulty hardware could tie the incident to the 
manufacturer.192 There have been clear answers with other AI uses, like 
self-driving cars.193 But, it still seems that the liability questions are left 
unanswered when specifically looking to the oil and gas industry.194 

 
2. Energy: Ensuring Everyone Has It 

 
As AI grows, the need for power generation is substantial.195 Data 

centers produce electronic waste and consume copious amounts of water and 
electricity.196 Data centers are projected to use 399 billion gallons of water in 
2030.197 This is a huge concern because “a quarter of humanity already lacks 
access to clean water and sanitation.”198 Data centers use water during the 
construction phase and to cool their electrical components.199 The United 
Nations Environment Programme (“UN”) has concerns about the potential 
for “planet-warming greenhouse gases” and the environmental footprint that 
AI leaves.200 This results from fossil fuels powering data centers.201 
Countries, including the United States, are creating ethical recommendations 
for AI use, which also address environmental effects.202 The UN recommends 
that governments create regulations that require AI companies to disclose 
environmental consequences associated with their services.203 Additionally, 
the UN poses that tech companies recycle water.204 

 
 191. J Gray, Accountability and Liability in AI: Who’s Responsible When AI Goes Wrong? MEDIUM 
(Jan. 17, 2025), https://medium.com/@jamie_gray027/accountability-and-liability-in-ai-whos-responsib 
le-when-ai-goes-wrong-8b0df9cd7493. 
 192. Id. 
 193. See id. 
 194. See Lanquist & Moylan, supra note 187. 
 195. See discussion supra Section II.D.2 (discussing AI data centers and concerns with substantial 
energy needs). 
 196. AI Has an Environmental Problem. Here’s What the World Can Do About That. UNITED 

NATIONS ENV’T PROGRAMME: ENV.T UNDER REV. (Nov. 13, 2025), https://www.unep.org/news-and-
stories/story/ai-has-environmental-problem-heres-what-world-can-do-about [hereinafter U.N. ENV’T 

PROGRAMME]. 
 197. Jon Gorey, Data Drain: The Land and Water Impacts of the AI Boom, LINCOLN INST. OF LAND 

POL’Y (Oct. 17, 2025), https://www.lincolninst.edu/publications/land-lines-magazine/articles/land-water-
impacts-data-centers/. 
 198. U.N. ENV’T PROGRAMME, supra note 196. 
 199. Id. 
 200. Id. 
 201. Id. 
 202. Id. 
 203. Id. 
 204. Id. 
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Zooming into Texas, the waiting line to connect to power is lengthy.205 
According to the Electric Reliability Council of Texas (ERCOT), at least 220 
gigawatts worth of projects have requested to connect to Texas’s power grid 
by 2030.206 To put things in perspective, Texas had a record summer energy 
demand in 2025, which was approximately 85 gigawatts out of 103 gigawatts 
available.207 

Now, with nearly three-quarters of these requests being data centers, the 
energy they require will likely exceed the grid’s limits.208 There are concerns 
with speculative requests, thus creating a “data center bubble.”209 If demand 
forecasts are overestimated, building more infrastructure than needed, 
investors will likely be on the hook.210 The cost of infrastructure will rise, 
and data centers and other industries will be scrambling to use the same 
scarce equipment.211 To separate speculative requests from real ones, Texas 
has some VIP requirements that require developers to put down a deposit for 
their projects to be studied and show ownership of a site through acquisition 
of an ownership interest or lease.212 

Like any relationship, communication is key. Chevron, which is tapping 
into the data center market, has responded to environmental concerns, 
expressing its plans for carbon capture to ensure clean processes in providing 
natural gas for AI projects.213 The complexities that have risen now that AI 
and the energy sector have merged are many, but it seems that solutions are 
on the rise.214 

 
3. Competition: The Race to the Top 

 
As we have seen, big oil companies like Chevron are tapping into the 

AI market, putting them at a competitive advantage.215 But, nevertheless, 
when big oil meets big tech, there are concerns in the antitrust realm.216 Big 
AI companies are entering into long-term contracts for energy supply for 

 
 205. See Spencer Kimball, Red-Hot Texas Is Getting So Many Data Center Requests That Experts 
See a Bubble, CNBC: ENERGY (Dec. 12, 2025, 11:35 AM), https://www.cnbc.com/2025/12/12/ai-data-
center-flood-texas-on-massive-scale.html. 
 206. Id. 
 207. Id. 
 208. See id. 
 209. Id. 
 210. See id. 
 211. Id. 
 212. See id. 
 213. Shariq Khan & Shashwat Awasthi, Big Oil Eyes Powering Big Tech’s Data Center Demand, 
REUTERS (Dec. 12, 2024, 11:45 AM), https://www.reuters.com/business/energy/chevron-working-
supply-power-data-centers-executive-says-2024-12-11/; see also Nostrant, supra note 132. 
 214. Khan & Awasthi, supra note 213. 
 215. See Nostrant, supra note 132. 
 216. CPI, Energy Demands From Data Centers Poised to Draw Antitrust Scrutiny, Former DOJ 
Official Warns, COMPETITION POL’Y INT’L (Oct. 21, 2025), https://www.pymnts.com/cpi-posts/energy-
demands-from-data-centers-poised-to-draw-antitrust-scrutiny-former-doj-official-warns/. 
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projects, including the Stargate project in Abilene.217 Former head of the 
Department of Justice, Jonathan Kanter, expressed concerns about circular 
investments, with big players in the tech world creating financial ties that 
could harm the entire ecosystem.218 

What does this mean for all the other oil companies? Luckily, the 
demand for supplying energy to data centers is quite expansive, which seems 
to leave room for every company to have a bite at the apple.219 

 
III. THE BELTS AND SUSPENDERS APPROACH: A PROPOSAL FOR TEXAS TO 

SUPPLEMENT CURRENT AI LEGISLATION 
 

It is evident that both AI and oil and gas are both here to stay, despite 
concerns surrounding these industries.220 There is federal pressure across the 
board to regulate projects and ensure uniformity among states to keep things 
safe and efficient.221 Because of Texas’s unique position in the oil and gas 
industry, it is an attractive location for fueling AI data centers.222 As a result, 
it must take additional measures to compete with the ever-growing AI 
industry.223 Texas needs to maintain its position at the forefront of the 
industry, and the safe and efficient use of AI will help to keep it there.224 

Texas understands the expansive energy AI data centers will require and 
has made efforts to address that through the Permian Basin Reliability Plan 
and H.B. 5066.225 Texas, like other states, has turned to enforce regulations 
on the safe and efficient use of AI through H.B. 149.226 What is missing is 
the bow that wraps the two together—the finishing touch that would ensure 
that Texas’s oil and gas industry can keep pace with AI in this technological 
race.227  

The Texas legislature should look to broadening the scope of TRAIGA 
and the AI Council and adding language for AI use in the oil and gas 
industry.228 TRAIGA has demonstrated thorough coverage of AI use 

 
 217. Id. 
 218. Id. 
 219. See discussion supra Section II.D.2.1 (discussing energy demands for data center projects in 
Texas). 
 220. See discussion supra Section II.A–C (exploring the benefits and drawbacks that AI, oil and gas, 
and their relationship poses). 
 221. See discussion supra Section II.E.3 (explaining executive actions surrounding AI and AI-related 
projects). 
 222. See discussion supra Section II.D.2.1 (discussing energy demands for data center projects in 
Texas). 
 223. See discussion supra Section II.D.2.1 (discussing energy demands for data center projects in 
Texas). 
 224. See discussion supra Section II.D (demonstrating AI use boosting Texas’ position in the oil and 
gas industry). 
 225. See H.B. 5066, supra note 141; see also Breed, supra note 140. 
 226. See H.B. 149, supra note 156. 
 227. See discussion infra Sections III.A–B (posing legislative language specific to oil and gas). 
 228. See discussion infra Sections III.A–B (posing legislative language specific to oil and gas). 
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generally, but with the rise of the relationship between AI and the oil and gas 
industries, supplementary language would be extremely helpful in ensuring 
a proactive rather than reactive stance on AI-associated risks.229 

 
A. All Hands-on Deck: Specializing the Artificial Intelligence Council 

 
Under H.B. 149, the AI Council can hone in on AI data centers, oversee 

which companies should develop where, and recognize how the Permian 
Basin Reliability Plan will play a role.230 Although the Council is in place to 
oversee the safe use of AI generally under H.B. 149, Texas could supplement 
its belts-and-suspenders approach with duties tailored to the oil and gas 
industry.231 

The AI Council established in H.B. 149 consists of members who are 
adept in at least one of the following: “(1) the artificial intelligence systems; 
(2) data privacy and security; (3) ethics in technology or law; (4) public 
policy and regulation; (5) risk management related to artificial intelligence 
systems; (6) improving the efficiency and effectiveness of governmental 
operations; or (7) anticompetitive practices and market fairness.”232 

The legislation could benefit from adding extra qualifications, with 
language such as “experience in the energy sector, preferably the oil and gas 
industry.”233 Individuals who are knowledgeable about the industry, its use 
of AI, and how the AI industry uses natural gas for data centers would be 
essential for the Council to understand firsthand the implications associated 
with those uses.234 For example, this could include individuals who worked 
as in-house counsel for oil and gas companies, who have dealt with the legal 
side of the industry hands-on.235 By adding this extra qualification, the 
Council’s reports can be boosted with specific knowledge about the oil and 
gas industry’s use of AI.236 Individuals with this expertise can unearth issues 
within the industry that others on the Council would not know of.237 

Overall, it would be logical for Texas to add industry experts to the 
team, so the Legislature can emphasize capitalization on the opportunities AI 

 
 229. See discussion infra Sections III.A–B (posing legislative language specific to oil and gas); see 
also H.B. 149, supra note 156. 
 230. See discussion supra Section II.D.2.a (introducing key players in data center boom in Texas). 
 231. See discussion supra Section II.E.2 (discussing Texas’s regulatory framework in place for AI). 
 232. See H.B. 149, supra note 156, at § 554.003. 
 233. See generally discussion supra Sections II.C–F (exploring the benefits, drawbacks, and 
underpinnings of the AI and oil and gas industries’ relationship). 
 234. See generally discussion supra Sections II.C–F (exploring the benefits, drawbacks, and 
underpinnings of the AI and oil and gas industries’ relationship). 
 235. See generally discussion supra Sections II.C–F (exploring the benefits, drawbacks, and 
underpinnings of the AI and oil and gas industries’ relationship). 
 236. See generally discussion supra Sections II.C–F (exploring the benefits, drawbacks, and 
underpinnings of the AI and oil and gas industries’ relationship). 
 237. See generally discussion supra Sections II.C–F (exploring the benefits, drawbacks, and 
underpinnings of the AI and oil and gas industries’ relationship). 
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is bringing to the oil and gas industry, and vice versa.238 The connection these 
two industries share is an important topic of conversation, so Texas taking 
steps to specifically oversee legal, privacy, regulatory, and environmental 
issues that may arise will continue the proactive measures the legislature has 
already taken.239 

 
1. Expanding the AI Council’s Responsibilities 

 
Bringing in individuals who have experience with the oil and gas 

industry requires a broadening of the scope of the AI Council’s duties.240 In 
addition to its pre-existing responsibilities, the AI Council can monitor AI 
projects and provide consistency for oil and gas companies, developers, and 
other key players from start to finish of data center projects by issuing 
reports.241 The Council can monitor environmental and legal concerns, 
ensuring that all hands are on deck when it comes to supplying energy to data 
centers compliantly.242 Further, the legislature can add that the Council will 
“oversee legal, privacy, and ethical issues associated with the oil and gas 
industry’s use of AI systems.”243 

Because there is potential for federal preemption of all state AI laws, the 
legislature can add specific language, like “the Council will monitor the 
preemption process and make recommendations to the legislation.”244 The 
Council can also “study other states’ regulatory frameworks over AI usage 
and issue reports.”245 The Council holding that role will aim to bridge any 
gaps in regulatory frameworks and streamline communication between the 
two sovereigns.246 

 
 
 
 

 

 
 238. See generally discussion supra Sections II.C–F (exploring the benefits, drawbacks, and 
underpinnings of the AI and oil and gas industries’ relationship). 
 239. See generally discussion supra Sections II.C–F (exploring the benefits, drawbacks, and 
underpinnings of the AI and oil and gas industries’ relationship). 
 240. See discussion supra Section III.A (explaining the need for adding specific AI Council duties 
surrounding the growth of the oil and gas and AI industries’ relationship). 
 241. See H.B. 149, supra note 156, at § 554.101; see also discussion Section II.D.2.a (highlighting 
Texas’ data center boom and concerns). 
 242. See discussion supra Section II.F.2 (discussing environmental concerns with data center 
projects). 
 243. See discussion supra Sections II.D, II.F (noting risks associated with AI use in the oil and gas 
industry). 
 244. See discussion supra  Section II.E (discussing how state and federal governments have regulated 
AI use). 
 245. See discussion supra Section II.E.1 (discussing other states’ AI regulatory frameworks). 
 246. See discussion supra Section II.E.1 (discussing other states’ AI regulatory frameworks). 
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2. The Artificial Intelligence Council Should Closely Watch the 
Play-By-Play of AI Data Centers in Texas 

 
The heart of the intersection of these two industries lies with the data 

center boom and characterizes much of America’s Fourth Industrial 
Revolution.247 The AI Council can also direct its attention to these data center 
projects, which are turning to natural gas to fuel their large energy needs 
quickly and consistently.248 Nevertheless, there are concerns with these data 
centers stressing Texas’s power grid beyond compare and harming the 
environment, which will be of main concern to the AI Council.249 

The legislature could add language to the AI Council’s pre-existing 
roles, such as: “monitor and evaluate the environmental, legal, and regulatory 
compliance of data center projects in Texas, and issue reports as the Council 
sees fit.”250 

From there, the AI Council can make recommendations to the 
legislature, proposing projects that use cleaner processes, like Chevron’s 
carbon capture plan.251 Beyond that, the AI Council can uphold the Permian 
Basin Reliability Plan’s purpose: long-term electric efficiency in the state of 
Texas.252 The AI Council will have to monitor the play-by-play of data center 
connections to the grid and flag any environmental concerns that would 
warrant recommendations to the legislature.253 

 
3. Monitoring Liability Concerns: Torts, Agency, and Antitrust Law 

 
Because the relationship between AI and oil and gas is characterized by 

the phrase “help me, help you,” the oil and gas industry’s role in the growth 
of the AI industry must be reciprocated.254 But there are obvious concerns 
with data privacy, expense, and confidentiality.255 The Council can be 
specifically tasked with monitoring the use of AI in the oil and gas industry 
to ensure that boundaries are not pushed.256 

With undeveloped law regarding liability for AI use in the oil and gas 
industry, the AI Council can monitor the industry for accidents, 

 
 247. See Ramos, supra note 134. 
 248. See Saldana, supra note 124. 
 249. See discussion supra Section II.F.2 (exploring environmental and energy concerns with data 
center projects). 
 250. See H.B. 149, supra note 156, at § 554.101. 
 251. See Khan & Awasthi, supra note 213. 
 252. See Breed, supra note 140. 
 253. See discussion supra Section II.F.2 (highlighting the backup of projects connecting to Texas’ 
power grid). 
 254. Microsoft Teams Interview with Anna Gryska, Senior Legal Counsel, Woodside Energy (Oct. 
23, 2025). 
 255. See discussion supra Sections II.D.1, II.F.1 (discussing liability issues with AI use). 
 256. See discussion supra Sections II.D.1, II.F.1 (discussing liability issues with AI use). 
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hallucinations, and errors that would be triggered by faulty AI programs.257 
These legal issues are complex, and more may arise.258 Because of this, the 
AI Council can monitor the industries’ reciprocal uses and report on both 
known and potential foreseeable risks.259 The AI Council can recommend the 
government to consider further regulation of AI liability for malfunctions and 
on-site accidents.260 Ultimately, this would allow for oil and gas companies 
to be on notice and up to date on the legal state of AI liability. 

As the relationship grows stronger between these two industries, 
concerns for antitrust issues have grown too.261 Companies are resorting to 
long-term purchase agreements to avoid jumping through extra regulatory 
hoops, and the potential for circular investments is high, which can damage 
this new market.262 The AI Council can monitor the competition-aspect of 
this market and report any situations that demonstrate big AI and big oil 
companies monopolizing the intersection of both sectors, or anything that 
would otherwise jeopardize the competitive structure of the industries.263 

 
4. Ensuring Environmental Compliance 

 
Because natural gas is not out of the question for supplying the energy 

needs for data center projects, the AI Council can closely monitor 
environmental concerns, such as electricity and water usage, as well as the 
overall carbon footprint of AI use.264 With Texas being a powerhouse 
producer of oil and gas, the Council can ensure alliance between business 
values for the industry and citizens’ environmental concerns.265 Texas’s 
power grid is predicted to be stretched thin, so the Council can closely 
monitor potential environmental risks and submit findings in reports.266 
These reports would cover water use and electricity use through Texas’s 

 
 257. See discussion supra Section II.F.1 (discussing open endings in law regarding AI liability in the 
energy industry). 
 258. See discussion supra Section II.F.1 (discussing open endings in law regarding AI liability in the 
energy industry). 
 259. See discussion supra Section II.F.1 (discussing open endings in law regarding AI liability in the 
energy industry). 
 260. See discussion supra Section II.F.1 (discussing open endings in law regarding AI liability in the 
energy industry). 
 261. See discussion supra Section II.F.3 (discussing antitrust issues with the relationship between AI 
and oil and gas). 
 262. See discussion supra Section II.F.3 (discussing antitrust issues with the relationship between AI 
and oil and gas). 
 263. See discussion supra Section II.F.3 (discussing antitrust issues with the relationship between AI 
and oil and gas). 
 264. See Saldana, supra note 124; see also U. N. ENV’T PROGRAMME, supra note 196. 
 265. See discussion Section II.F.2 (discussing environmental concerns associated with AI projects 
and the energy industry fueling them). 
 266. See Gorey, supra note 197. 
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power grid, and highlight concerns with projects applying to plug in.267 For 
example, the Council can recommend clean water recycling processes for 
data centers.268 Reports can recommend that the legislature require AI 
companies to disclose environmental risks associated with their uses, such as 
water consumption.269 The Council can also recommend cleaner processes 
such as those Chevron is using, like carbon capture to ensure low-carbon 
energy supply.270 These reports can streamline communication with 
important stakeholders, like the Public Utility Commission.271 

 
B. Tailoring TRAIGA to the Oil and Gas Industry 

 
Texas has clearly been proactive in ensuring regulation of AI.272 But, 

with the newfound connection of AI and the energy industries, Texas’s 
regulatory framework is silent. As previously mentioned, communication is 
key, and many have spoken up about potential concerns.273 

In response, the legislature can amend H.B. 149 with language narrowed 
down to data center projects and use of AI in the oil and gas industry alike.274 
The overarching goal of amending this legislation would be to ensure the 
regulation of the reciprocal relationship the industries share.275 This would 
involve mitigating known and foreseeable risks associated with AI use 
through the AI Council’s reports.276 

The legislature could benefit from adding language to Section 551.003, 
which pushes for broad construction to promote underlying purposes,277 
which could now include: “upholding the energy industry’s business values 
in newfound connections with the artificial intelligence industry, such as 
through data centers, by maintaining environmental, regulatory, and legal 
compliance.” 

Adding another “underlying purpose” to the scope of TRAIGA’s reach 
will still allow for broad construction of current law and point out the 
recognition of the state’s harboring of the relationship between oil and gas 

 
 267. See discussion supra Section II.F.2 (discussing the process of AI project applications and overall 
energy concerns with projects). 
 268. See U. N. ENV’T PROGRAMME, supra note 196. 
 269. See id. 
 270. See Khan & Awasthi, supra note 213. 
 271. See Breed, supra note 140. 
 272. See discussion supra Section II.E.2 (discussing Texas’ push for AI regulation). 
 273. See discussion supra Section II.E.2 (discussing Texas’ push for AI regulation). 
 274. See discussion supra Sections II.C–D (highlighting the reciprocal relationship of AI and oil and 
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 275. See discussion supra Sections II.C–D (highlighting the reciprocal relationship of AI and oil and 
gas). 
 276. See discussion supra Section III.A.1–4 (discussing broadening the role of the AI Council). 
 277. See H.B. 149, supra note 156, at § 551.003. 
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and AI.278 From there, the legislature can continue to amend its regulatory 
framework based on recommendations from the AI Council regarding 
environmental, antitrust, and other regulatory issues.279 

 
C. The Policy Behind It All: Effectuating Industry Values Efficiently 

 
By amending H.B. 149 and broadening its scope, Texas can continue to 

run its unique, oil-fueled show while also complying with state and federal 
regulations over AI.280 Because of the various data center projects Texas is 
anticipating, adding another tool to the AI Council’s toolkit that prepares it 
to fix any issues in the niche area of energy and AI will serve as the final 
piece the puzzle is missing.281 

Broadening the qualifications and responsibilities of the AI Council 
would emphasize its proactive purposes.282 Those who are well-versed in the 
intersection of AI and oil and gas can aid in preventing flooding of the courts 
on data center and AI liability issues in the oil and gas industry.283 Now, 
recommendations will be underway, which in turn could become concrete 
legislative language.284 This would prevent the judicial branch from reading 
in legislative intent, giving a point of reference when complex legal issues 
arise.285 

Ultimately, keeping Texas on the proactive track will help it to maintain 
its competitive position in the AI race.286 It can get ahead of legal battles by 
having regulatory frameworks in place, so the AI Council, AI and oil and gas 
companies, and various other stakeholders have concrete language to 
reference.287 Problems can be solved before they arise, and although these 
problems might prove complex, the legislature is in a great position to beat 
legal issues to the punch.288 

 
IV. CONCLUSION 

 
Without oil and gas, life would look different, and the same goes for 

AI.289 These two industries have formed a newfound connection, marked with 

 
 278. See discussion supra Section II.D.2.i (highlighting Texas’ role in demonstrating the relationship 
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 279. See discussion supra Section III.A.1–4 (discussing AI Council reporting roles). 
 280. See discussion supra Section III.A.1 (proposing broadening the AI Council’s duties). 
 281. See discussion supra Section III.A.2 (proposing AI Council oversight of AI projects). 
 282. See discussion supra Section III.A.1 (proposing expanding AI Council responsibilities). 
 283. See discussion supra Section III.A.1 (proposing expanding AI Council responsibilities). 
 284. See discussion supra Section III.A.1 (proposing expanding AI Council responsibilities). 
 285. See discussion supra Section III.A.1 (proposing expanding AI Council responsibilities). 
 286. See discussion supra Section III.A.1 (proposing expanding AI Council responsibilities). 
 287. See discussion supra Section III.A.1 (proposing expanding AI Council responsibilities). 
 288. See discussion supra Section III.A.1 (proposing expanding AI Council responsibilities). 
 289. See generally discussion supra Section II (discussing the intersection of the AI and oil and gas 
industries). 
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reciprocal uses that have led to unique business opportunities.290 Texas is in 
a unique position where it is a national and international leader in the oil and 
gas industry and has used AI to its advantage to maintain that position.291 In 
turn, AI has utilized Texas’s abundance of energy and rural land to establish 
data centers in the midst of the Fourth Industrial Revolution.292 In Texas 
alone, the state has seen rapid economic growth as it has become a more than 
viable market for AI data centers.293 Oil and gas companies are capitalizing 
on these opportunities, as natural gas has proven to be a perfect match to fuel 
data centers that need an abundant energy supply within reach.294 Although 
AI and oil and gas have benefitted Texas and the United States, there are a 
wide array of complex concerns.295 Environmental, legal, and ethical safety 
is at stake, which creates gaps in the current Texas AI legislation.296 Texas 
can continue to harness its power of regulating use of AI, but must place 
emphasis on the oil and gas industry through specific language.297 By 
broadening the scope of current legislation and tailoring focus to this 
relationship, the legislature can uphold Texas’s pro-industry values and allow 
for economic growth while the intricacies are carefully monitored and 
regulated.298 

 
 290. See generally discussion supra Section II (discussing the intersection of the AI and oil and gas 
industries). 
 291. See generally discussion supra Section II (discussing the intersection of the AI and oil and gas 
industries). 
 292. See generally discussion supra Section II (discussing the intersection of the AI and oil and gas 
industries). 
 293. See generally discussion supra Section II (discussing the intersection of the AI and oil and gas 
industries). 
 294. See generally discussion supra Section II (discussing the intersection of the AI and oil and gas 
industries). 
 295. See generally discussion supra Section II (discussing the intersection of the AI and oil and gas 
industries). 
 296. See discussion supra Section II.E (discussing legal, environmental, and various concerns with 
data centers and AI use in the oil and gas industry). 
 297. See generally discussion supra Section III (proposing widening the scope of current legislative 
language and the roles of the AI Council). 
 298. See generally discussion supra Section III (proposing widening the scope of current legislative 
language and the roles of the AI Council). 
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ABSTRACT 
 
In a departure from longstanding precedent, the Texas Supreme Court’s 

decision in Cromwell v. Anadarko E&P Onshore, LLC has disrupted 
traditional oil and gas lease principles that govern lease maintenance and 
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termination. For decades, Texas courts have interpreted mineral leases that 
are “held by production” to require the affirmative action by or on behalf of 
the lessee, personally or constructively, to develop and produce oil, gas, and 
other minerals to extend a lease beyond its primary term. Cromwell departs 
from this framework rooted in lessee activity by holding that lease 
agreements having a passive-voiced habendum clause that does not specify 
who must undergo production can be held by production through another 
co-tenant. In turn, the lessee is under no obligation to undertake development 
efforts on its own and may reap the benefits of the producing co-tenant.  

This Comment argues that Cromwell undermines historical Texas oil 
and gas policy that favors active development by lessees and instead 
incentivizes passive lease holding. As a result, this holding distorts the 
market for top leasing by eroding lease termination and vesting principles. 
Particularly, Cromwell obscures lessors’ and top lessees’ ability to rely on 
lease expiration based on inactivity.  

Rather than suggesting judicial retrenchment, this Comment suggests 
contractual reform: a “top lease protection clause” that explicitly conditions 
the continuation of a leasehold interest on production by (or on behalf) of the 
lessee named in the lease agreement. By expressly defining “held by 
production” and encouraging healthy competition amongst ready-to-work 
operators, a top lease protection clause not only strengthens the oil and gas 
industry’s confidence in predictable lease termination but also creates more 
predictability for lease termination in the context of top leasing. 

 
I. INTRODUCTION 

 
In Texas, a lessee can maintain an oil and gas lease and hold valuable 

mineral rights without lifting a finger.1 In Cromwell v. Anadarko E&P 
Onshore, LLC, the Texas Supreme Court held that an oil and gas lease may 
be maintained even if the lessee does not personally engage in production, so 
long as production is in paying quantities.2 This departure from longstanding 
precedent undermines the activity-based rationale of every Texas oil and gas 
lease regarding the lessee: produce it or lose it.3 

This Comment examines how Cromwell obstructs lessors’ and top 
lessees’ expectations regarding lease maintenance absent any lessee effort 
resulting in unfair top lease market distortions.4 First, Section II will discuss 
the historical evolution of “held by production” in Texas oil and gas law, 
including a thorough analysis of the purpose of a habendum clause in a 
mineral lease agreement, defining and explaining the primary and secondary 

 
 1. See Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 522 (Tex. 2025). 
 2. See id. at 523. 
 3. See Caselaw Update: Cromwell v. Anadarko, KUIPAR LAWFIRM (July 8, 2025), https://kuiper 
lawfirm.com/caselaw-update-cromwell-v-anadarko/. 
 4. See id. 
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term of an oil and gas lease, and Texas case law precedents that have 
reinforced the principle of a lessee personally undergoing production on the 
property they are leasing.5 In essence, Section II ultimately boils down to 
Cromwell’s retreat from long-standing Texas precedent and the 
repercussions of the ruling.6 Then, Section III will discuss Cromwell’s 
departure from historical Texas oil and gas principles and policies, and how 
this departure ultimately has negative impacts on the oil and gas top lease 
market.7 Specifically, Section III considers how Cromwell obscures 
traditional termination and vesting principles for top and bottom lessees and 
how this increases the risk of litigation in Texas court systems.8 Finally, 
Section IV of this Comment further suggests implementing a 
forward-looking angle by proposing a “top-lease protection clause” within 
mineral leases to fortify a more balanced rule that ensures production directly 
from the lessee.9 

While Cromwell does require production in paying quantities to avoid 
lease termination at the end of the primary term,10 the Court frustrates the 
overarching policy of discouraging waste in the oil and gas industry by 
permitting lessees to sit on acreage passively without pursuing and 
maximizing development themselves thereby sidelining more active and 
diligent operators from entering the field.11 

 
II. BACKGROUND: THE EVOLUTION OF “HELD BY PRODUCTION” 

 
Mineral leases contain a habendum clause, which defines the duration 

of the lease.12 The habendum clause includes a primary term, which is a fixed 
period in which the lessee has the option (but not the obligation) to engage in 
drilling operations.13 If at the end of the primary term the lessee has not 
produced oil and gas or utilized an applicable savings clause, the lease 
automatically terminates.14 Following the primary term is the secondary term, 
where the lease can be held by production so long as oil and gas is being 

 
 5. See discussion infra Section II (discussing how “held by production” has evolved in Texas). 
 6. See discussion infra Section II (discussing the outcome in Cromwell and how it differs from 
precedent). 
 7. See discussion infra Section III (discussing the consequences of Cromwell). 
 8. See discussion infra Section III (discussing the consequences of Cromwell).  
 9. See discussion infra Section IV (proposing a top lease protection clause to mitigate the effects 
of Cromwell). 
 10. See Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 523 (Tex. 2025). 
 11. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 12. See Patrick A. LeMasters & Corey F. Wehmeyer: Perpetuating Oil and Gas Leases in the 
Permian Basin, 19 TEX. J. OIL GAS & ENERGY L. 1, 2 (2024). 
 13. See id. 
 14. See id. at 5. 
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produced.15 However, once production ceases, or if the lease is subject to a 
special limitation, the lease will terminate and revert back to the lessor.16 

 
A. The Traditional Expectation of Active Lessee Production 
 

The traditional view of “held by production” in a standard habendum 
clause in a Texas oil and gas lease required the lessee (personally or 
constructively) to commence production in order to maintain a leasehold 
interest beyond the primary term.17 Because mineral leases are contracts, they 
are interpreted according to the intent of the parties.18 Texas courts have 
historically presumed that the intended purpose of parties to a mineral lease 
was to drill and ultimately produce oil and gas.19 To achieve this end, land is 
exclusively granted to the lessee.20 “It naturally follows that the intention of 
the parties was for the lessee to do something to bring about that exploration 
and production of oil and gas.”21 

 
B. Cimarex & Mattison: Reinforcing the Active-Lessee Principle 

 
The traditional view of “held by production” is illustrated in many Texas 

court cases over the years. For example, in Mattison v. Trotti, the Fifth Circuit 
examined whether an oil and gas lease that contained passive language 
required the lessee/appellant to undertake production operations himself, or 
if drilling operations by another lessee with an undivided interest in the same 
tract would constitute production under the appellants’ lease.22 In this case, 
the Court held that production by someone other than the contracted lessee 
does not constitute production, and the appellants’ lease terminated for 
failure to personally undergo drilling operations.23 

The Fifth Circuit reasoned that although the lease had passive language 
and did not expressly state that drilling operations had to be conducted by the 
non-operating co-tenant, because the lessor granted the non-operating tenant 
the exclusive right to drill on land leased to them by the lessor, drilling 
operations by another co-tenant would not serve this purpose.24 Furthermore, 
the court asserted that under Texas law, oil and gas leases that have no cash 
consideration paid, consideration on behalf of the lessee comes in the form 
of drilling for oil and gas production, even if not expressly stated, as this rule 

 
 15. See id. at 2. 
 16. See id. 
 17. See Mattison v. Trotti, 262 F.2d 339, 341 (5th Cir. 1959). 
 18. See Hughes v. Cantwell, 540 S.W.2d 742, 744 (Tex. Civ. App.—El Paso 1976, writ ref'd n.r.e.). 
 19. See id. 
 20. See id. 
 21. See id. 
 22. See Trotti, 262 F.2d at 340. 
 23. See id. at 341. 
 24. See id. 



2026]  PASSIVE VOICE, ACTIVE LEASE: REDEFINING “HELD BY PRODUCTION” 299 
 
ascertains the intention of the parties.25 Additionally, from a policy 
standpoint, the Fifth Circuit opined that allowing a lessee to reap the benefits 
of the performances of another party for the lessee’s consideration is contrary 
to basic contract law principles.26 

Following Mattison, the El Paso Court of Appeals in Cimarex Energy 
Co. v. Anadarko Petroleum Corp. took a similar stance by upholding the trial 
court’s decision that Cimarex’s mineral lease terminated at the end of the 
primary term because Cimarex, the non-producing co-tenant, had not 
personally engaged in drilling operations.27 Moreover, Anadarko, the 
producing co-tenant, had not extended the lease into the secondary term on 
behalf of Cimarex through its engagement in drilling and production of oil 
and gas. The court reasoned that even though the lease at issue contained a 
passive voice habendum clause that did not expressly require Cimarex to be 
the producing tenant, Cimarex must personally act, absent cash 
consideration, to keep the lease in effect.28 
 

C. Cromwell v. Anadarko: The Texas Supreme Court’s Departure 
 

In Cromwell v. Anadarko E&P Onshore, LLC, the Texas Supreme Court 
overruled Cimarex and Mattison, by holding that a passive-voiced habendum 
clause did not require production on behalf of the lessee himself, and the 
lessee’s mineral interest would continue so long as minerals were produced 
by another operating tenant.29 In that case, both Cromwell and Anadarko 
were co-tenants for a tract of land in Loving County, Texas, both owning a 
working interest.30 As Anadarko had already obtained its interest prior to 
Cromwell’s co-tenancy, Anadarko had already successfully drilled three 
different wells on the property.31 When Cromwell obtained his working 
interest, he then executed two different leases that were paid up 32 in February 
and March of 2009.33 

The habendum clause for both of these leases states as follows: “. . . as 
long thereafter as oil, gas or other minerals are produced from said land . . . 
as long thereafter as oil, gas, liquid hydrocarbons or their constituent 
products, or any of them, is produced in commercial paying quantities from 

 
 25. See id. 
 26. See id. 
 27. See Cimarex Energy Co. v. Anadarko Petrol. Corp., 574 S.W.3d 73, 80 (Tex. App.—El Paso 
2019, pet. denied). 
 28. See id. 
 29. See Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 518 (Tex. 2025). 
 30. See id. 
 31. See id. at 519. 
 32. See generally Paid Up Oil and Gas Lease, RANGER LAND & MINERALS, https://www.ranger 
minerals.com/glossary/paid-up-oil-and-gas-lease/ (last visited Apr. 15, 2026) (explaining that “paid up” 
mineral leases means the lessee pays a lump sum upfront in exchange for not having to commence drilling 
operations or pay delay rentals during the primary term). 
 33. See Cromwell, 716 S.W.3d at 519. 
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the lands leased hereby.”34 The issue in Cromwell is that neither of the two 
habendum clauses expressly state who must undergo production, thus the 
lease language is written in passive voice.35 Following these two lease 
agreements, Cromwell reached out to Anadarko on multiple occasions 
requesting to take part in the three wells Anadarko had previously drilled on 
the property.36 Anadarko never responded, nor created a joint operating 
agreement (JOA) with Cromwell.37 

Despite repeatedly disregarding Cromwell’s requests, once one of 
Anadarko’s wells reached payout in August 2009, Anadarko sent Cromwell 
monthly joint interest invoices for the operating costs and even sent him an 
authorization for expenditure to install a new compressor “[p]ursuant to the 
terms of the governing Operating Agreement.”38 Thereafter, the parties began 
paying each other their respective portions of the proceeds when revenue 
exceeded costs.39 While Anadarko claimed that correspondence and internal 
records referring to Cromwell as a “working interest owner” was a billing 
system mistake, Cromwell was under the impression that he was actively 
participating in production.40 In 2017, Anadarko obtained top leases from 
Cromwell’s lessors, believing that Cromwell’s interest had terminated due to 
his failure to produce.41 Instead of contemporaneously relaying this 
information to Cromwell, Anadarko notified him a year later that his leases 
had expired due to his failure to drill a well or execute a JOA and it had leased 
his interests to other parties.42 Accordingly, Cromwell brought suit for 
trespass to try title and declaratory relief.43 

The trial court and the court of appeals held that, under Cimarex, while 
the habendum clauses at issue contained passive voice, Cromwell was still 
obligated to take affirmative action to acquire production to maintain his 
mineral interest.44 Because Cromwell did not personally or constructively 
take any specific action to obtain production, his lease terminated 
automatically at the conclusion of the primary term.45 Consequently, 
Cromwell petitioned the Texas Supreme Court for review.46 

The Texas Supreme Court disagreed with the lower courts and Texas 
case law authority, holding that Cromwell’s leases remained in effect through 
Anadarko’s production because the plain language of the habendum clauses 

 
 34. See id. 
 35. See id. 
 36. See id. 
 37. See id. 
 38. Id. at 519–20. 
 39. Id. at 520. 
 40. Id. 
 41. Id. 
 42. Id. 
 43. Id. 
 44. See id. at 520–21. 
 45. See id. 
 46. Id. at 522. 
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did not require Cromwell himself to produce to extend the leases into their 
secondary terms.47 The Court reasoned that under general rules of contract 
interpretation, the habendum clause did not expressly state which party must 
produce, though the parties could have easily drafted the lease language to 
require the lessee to produce, and the Court would not imply terms that the 
parties themselves did not bargain for.48 The Court further reasoned that it 
must ultimately consider the parties’ intent for issues involving lease 
termination.49 Here, Cromwell and his lessors demonstrated their intent that 
the lease would continue so long as minerals were produced; since it was 
undisputed that production in paying quantities continued, the parties’ 
intention was carried out, and the lease did not terminate.50 

The Texas Supreme Court, expressing its disfavor of the precedent set 
in Cimarex, Mattison, and other Texas oil and gas cases stated that “[e]ach 
departs from the plain language of the lease and instead ‘make[s] the 
language say what it unambiguously does not say.’”51 Further, the Court 
corrected the premise that a lessee’s consideration in an oil and gas lease is 
not to drill and produce minerals, but rather it is “royalties on mineral 
production.”52 As a result, this conflicts with the parties’ intent in oil and gas 
leases, especially leases that emphasize exploration and development.53 

 
III. ANALYSIS: THE CONSEQUENCES OF CROMWELL 

 
Historically, oil and gas lease interpretation in Texas has reflected a 

policy of favoring active development to generate profits through the 
production of oil and gas.54 Texas courts have long recognized that the 
parties’ intent in an oil and gas lease is to develop the property.55 As stated 
in Mattison, 

 
the uniform holding of the Texas decisions [is] that in an oil and gas lease, 
where there is no cash consideration paid, the drilling for and the production 
of oil or gas by the lessee is the prime consideration, and if not so stated in 
the lease will be read into it.56 

 

 
 47. See id. at 523. 
 48. See id. at 522. 
 49. See id. 
 50. See id. 
 51. See id. at 525. 
 52. Id. 
 53. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 54. Christopher L. Halgren, Oil & Gas Lease Perpetuation: Operating, Reworking, Maintaining, 
and Production, MCGINNIS LOCHRIDGE, & KILGORE, LLP, https://www.mcginnislaw.com/media/blog 
post/15267_Article_-_Lease_Perpetuation.pdf (last visited Apr. 15, 2026). 
 55. Mattison v. Trotti, 262 F.2d 339, 341 (5th Cir. 1959). 
 56. Id. 
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In effect, even if the lease doesn’t expressly say “lessee must produce,” 
Texas courts have traditionally implied this contractual duty because the 
lessee’s consideration is the act of drilling, not the potential royalty sharing 
if the well actually produces.57 Thus, Texas precedent such as Mattison and 
Cimarex reinforce the standard that the obligations of the lessee are rooted in 
development and production, versus passive ownership.58 
 
A. Cromwell Undermines Texas Oil & Gas Contract Principles and Policy 

Goals 
 

Conversely, the Supreme Court’s decision in Cromwell departs from 
this standard and suggests that the plain language of the passive-voice lease 
implies no duty for the lessee to personally act.59 The Court’s basis for this 
decision is that courts are reluctant to infer requirements on parties if they did 
not explicitly agree to the requirements in their lease agreement.60 This 
interpretation, however, incentivizes passive lessees to rely on others’ efforts 
in maintaining their mineral leases.61 In the absence of cash consideration 
paid, lessees now have very little incentive to undertake risk or invest funds 
into production efforts since they can reap the benefits of someone else’s 
labor, financial investment, and undertaken risk.62 By encouraging a 
“free-riding” approach, Cromwell undermines Texas’s long-standing policy 
of promoting active development, raising issues regarding fairness and risk 
allocation within the state’s oil and gas framework.63 

In general, Texas law has historically expected active lessee conduct 
throughout the lease’s duration.64 Broadly, Texas oil and gas leases subject 
the lessee to various obligations, such as an implied duty to reasonably 
develop the land covered in a mineral lease.65 Accordingly, in this scope, the 
lessee must drill additional wells that parallel what a reasonably prudent 
operator would do.66 Cromwell effectively erased this activity-based rationale 
that balanced interests and responsibilities between lessors and lessees, and 
now tolerates passivity even at the maintenance stage of the lease.67 

 
 57. See id. 
 58. See id.; see Cimarex Energy Co. v. Anadarko Petrol. Corp., 574 S.W.3d 73, 80 (Tex. App.—El 
Paso 2019, pet. denied). 
 59. See Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 522 (Tex. 2025). 
 60. See id. 
 61. See Hughes v. Cantwell, 540 S.W.2d 742, 744 (Tex. Civ. App.—El Paso 1976, writ ref’d n.r.e.). 
 62. See Cimarex Energy Co., 574 S.W.3d at 80. 
 63. Charles Sartain, Texas Supreme Court Decides Who Must Produce to Maintain an Oil and Gas 
Lease, ENERGY & L. (June 3, 2025), https://www.energyandthelaw.com/2025/06/03/texas-supreme-court-
decides-who-must-produce-to-maintain-an-oil-and-gas-lease/#:~:text=In%20Cromwell%20v.,to%20 
keep%20the%20leases%20alive. 
 64. See BP Am. Prod. Co. v. Red Deer Res., LLC, 526 S.W.3d 389, 391 (Tex. 2017). 
 65. See id. 
 66. See id. 
 67. See Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 518 (Tex. 2025). 
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Further, the Texas Supreme Court has firmly established the contract 
and property law principle that an oil and gas lease grants a determinable 
estate to the lessee, which is said to continue indefinitely, so long as the land 
covered in the lease is used for its intended purpose; typically, the production 
of oil and gas.68 Cromwell’s lease interpretation erodes the long-standing 
view that mineral leases are seen as a conveyance of a fee simple 
determinable estate conditioned on production on behalf of the lessee.69 Thus, 
this departure from foundational Texas contract principles and policies shifts 
the focus from active lease performance on behalf of the lessee to passive 
entitlement of the benefits resulting from the efforts of the producing 
co-tenant.70 
 

B. Cromwell Disrupts Top Lease Market Expectations 
 

The Cromwell decision distorts the top lease market and creates 
uncertainty for lessors and top lessees who rely on the expectation that 
inactivity causes termination.71 As a competitive state for oil and gas 
production, there has been a great revival of top leasing in Texas, where many 
oil and gas leases contain a top lease clause, or something of that nature.72 
Further, top leasing has become especially prevalent in the “hottest” areas of 
the state, such as West Texas and South Texas.73 While top leases once had 
a negative connotation within the court system and oil and gas industry, it 
now “frequently promotes competition for oil and gas property that would 
otherwise be neglected.”74 
 

1. Understanding Top Leases and Their Variations 
 

A top lease is a lease that becomes effective (usually entered into during 
the primary term) when the pre-existing lease, often called a bottom lease, 
expires or terminates.75 Here, a prospective lessee who contracts for a top 
lease is relying on the expiration of the bottom lease.76 In effect, if the bottom 
lessee ceases to produce or commence operations, the bottom lease will 

 
 68. See Cimarex Energy Co. v. Anadarko Petrol. Corp., 574 S.W.3d 73, 80 (Tex. App.—El Paso 
2019, pet. denied). 
 69. See Cromwell, 716 S.W.3d at 525. 
 70. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 71. See Cromwell, 716 S.W.3d at 520. 
 72. See Mark Cotham et al., Aggressive Top Leasing in Texas: Who Let the Dogs Out?, O’CONOR, 
MASON & BONE, P.C. 1, 15 (Nov. 10, 2010), https://www.ombtxlaw.com/assets/pdfs/AggressiveTopLeas 
inginTexasFINAL.pdf. 
 73. See id. at 1. 
 74. Id. 
 75. See Matt Sands, MRP 210: Top Leasing 101 – Insider Tips for Mineral Owners, MINERAL 

RIGHTS PODCAST (Aug. 2, 2023), https://mineralrightspodcast.com/mrp-210-top-leasing-101-insider-
tips-for-mineral-owners/. 
 76. See id. 
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automatically terminate, and the top lessee will be free to undergo new 
development.77 

Typically, there are two variations of a top lease: a two-party top lease 
and a three-party top lease.78 A two-party top lease is an agreement between 
the mineral rights owner (lessor) and the current/original lessee (the bottom 
lessee).79 In this situation, the top lease is signed with the current/original 
lessee, so that, upon expiration of the bottom lease, it is the same party that 
will be leasing the property.80 In practice, a two-party top lease is helpful 
when a lessee might have issues producing and wants to ensure that they will 
continue to have rights to produce on the property upon expiration of the 
bottom lease.81 

Another variation of a top lease—typically the more common 
variation—is referred to as a three-party top lease.82 A three-party top lease, 
as evidenced by the name, contains three parties: the mineral owner (lessor), 
the current/original lessee (bottom lessee), and the new/prospective lessee 
(top lessee).83 Here, while the bottom lease is still in effect, the top lessee 
signs an agreement that will grant them drilling rights if or when the bottom 
lessee’s lease term expires.84 Whether the bottom lease will expire or extend 
into its secondary term depends on if there is production, a paid shut-in 
royalty, or some other means of constructive production.85 Although, by 
entering into a three-party top-lease, the top lessee takes on the risk that the 
bottom lease might not expire at the end of its primary term.86 As a result, he 
or she wagers with the possibility of losing out on the bonus payment that 
was tendered to the lessor at the time the lease was executed.87 

 
2. Advantages and Disadvantages of Top-Leasing 

 
There are a few potential pros and cons when it comes to top leasing.88 

In the context of advantages, top leasing is beneficial for lessors who want to 
continuously have a lease agreement in action for their property.89 Here, once 
the bottom lease expires, the top lease immediately springs into action, which 
allows the mineral owner to re-lease their minerals with minimal down 

 
 77. See id. 
 78. See id. 
 79. See id. 
 80. See id. 
 81. See id. 
 82. See id. 
 83. See id. 
 84. See id. 
 85. See id. 
 86. See J. Hovey Kemp, Top Leasing for Oil and Gas: The Legal Perspective, 59 DENV. L. J. 641, 
650–51 (1982). 
 87. See id. 
 88. See Sands, supra note 75. 
 89. See id. 
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time.90 Additionally, having a top lease lined up might also put positive 
pressure on the bottom lessee to act, using the possibility of their lease going 
to someone else as an incentive.91 Finally, top leasing allows the mineral 
owner to switch up the agreement terms from their current bottom lease and 
negotiate more favorable terms with the incoming top lessee.92 

Although there are many benefits of top leasing, there are also a few 
downsides.93 While top leasing, there is potential for conflicts to arise 
between the bottom lessee and top lessee who have differing opinions on how 
the mineral owner should lease their property.94 Further, since a top lease is 
triggered immediately upon the termination of the bottom lease, a lessor may 
possibly lose out on getting the best deal possible.95 For example, since a top 
lease is signed before the original lease terminates, this does result in little 
down time for the lessor, but there is also a possibility that a better deal may 
come along after the expiration of the bottom lease, but the lessor is already 
locked into a new lease with the top lessee.96 In this sense, the alternative 
would be waiting for the current lease to expire, and then executing a new 
agreement with a new lessee  based on terms that are favorable in that 
moment.97 All in all, top leasing offers a sense of security for lessors in that 
they have the ability to ensure their property is always leased, but they 
equally run the risk of missing out on a better deal.98 
 

3. Cromwell Blurs Termination and Vesting Principles 
 

Following Cromwell, the transition from a bottom lease to a top lease 
has become increasingly complex.99 As previously mentioned, whether a 
bottom lease automatically expires or extends beyond the primary term 
depends on the specific language within the agreement’s habendum clause.100 
When the conditions set forth in the lease are not met, the bottom lease 
terminates, and the top lease becomes operative.101 

 
 90. See id. 
 91. See id. 
 92. See id. 
 93. Id. 
 94. Id. 
 95. Id. 
 96. See id. 
 97. Id. 
 98. Id. 
 99. See generally Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 518 (Tex. 2025) 
(permitting a lease to remain in effect despite production by the lessee, thus creating uncertainty in the 
timing and validity of top leases). 
 100. See Judon Fambrough, Termination of an Oil and Gas Lease, REAL ESTATE CTR. TEX. A&M 

UNIV. (Dec. 1996), https://harrison.agrilife.org/files/2011/06/terminationoilgaslease_7.pdf. 
 101. See id. 
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However, Cromwell introduces uncertainty into the automatic 
termination principle, which was once an uncomplicated adjustment.102 Now, 
parties to a lease are left feeling unsure about when the bottom lease 
terminates and when a top lessee can begin efforts for new development.103 
By allowing a lessee’s lease to continue despite inactivity on their behalf, the 
historic principle that an oil and gas lease will not extend beyond the primary 
term absent production is now blurred.104 For lessors and top lessees, this 
ultimately results in a loss of leverage as they can no longer rely on inaction 
to lapse a lease.105 For current/bottom lessees, they are now able to sit idle by 
while other co-tenants produce on the leased property and obtain the 
continued benefit and interest.106 

Moreover, one notable consideration of top leasing, to briefly touch on, 
is ensuring leases do not violate the Rule Against Perpetuities (the Rule).107 
In practice, the implications of this issue would likely arise after the leased 
property is well into the development and production process and is 
producing oil or gas in paying quantities.108 Thus, once the property is 
deemed “valuable” in the context of production, a lease that violates the Rule 
would stem into a substantial economic loss for the lessee, as a violation of 
the Rule is a defect that is essentially impossible to cure.109 The Rule states, 
“[n]o interest is good unless it must vest, if at all, not later than twenty-one 
years after some life in being at the creation of the interest.”110 Importantly, 
“the Rule against Perpetuities is not a rule invalidating interests that last too 
long, but rather, is directed at invalidating interests which vest too 
remotely.”111 

Considering Cromwell, the decision effectively allows a bottom lease to 
function like a future interest that may never vest, which may be the type of 
uncertainty the Rule exists to prevent in Texas property law.112 Moreover, the 
Rule is worth mentioning as Texas courts have long tolerated top leasing, and 
have recently seen a resurgence in top leasing,  likely because termination of 
the bottom lease was realistically ascertainable.113 While not completely in 

 
 102. See Mitchell v. Mesa Petrol. Co., 594 S.W.2d 507, 508 (Tex. Civ. App.—San Antonio 1979, 
writ ref'd n.r.e.); see also Cromwell, 716 S.W.3d at 518 (holding that a lessee can maintain its interest 
despite inactivity, thereby obscuring the moment at which automatic termination occurs). 
 103. See Kemp, supra note 86, at 650–51. 
 104. See Fambrough, supra note 100, at 14. 
 105. See Cotham et al., supra note 72 at 4–9. 
 106. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 107. See J. Suzanne Hill, Top Leases and the Rule Against Perpetuities, 10 PEPP. L. REV. 773, 773 
(1983). 
 108. See id. at 775. 
 109. See id. 
 110. Id. at 777 (citing J. Gray, The Rule Against Perpetuities (4th ed. 1942) § 201, at 191). 
 111. Id. 
 112. See generally Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 518 (Tex. 2025) 
(permitting a lease to remain in effect despite production by the lessee, thus creating uncertainty in the 
timing and validity of top leases). 
 113. See Cotham et al., supra note 72, at  9–10. 
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the scope of this comment, and likely a rare issue to arise, it is worth 
mentioning that Cromwell may create concerns regarding the Rule by 
undermining Texas’s policy against remote vesting and indefinite control of 
mineral estates.114 

 
4. Increased Litigation Risk: Confusion in Lease Termination 

 
When confusion surrounding lease termination arises, this creates the 

possibility of actions for trespass in a three-party top-lease situation.115 To 
visualize this situation, assume a scenario that mirrors the Cromwell case, 
where the lease agreement between a mineral owner and a bottom or current 
lessee contains passive-voiced language.116 Here, the bottom lessee has not 
personally drilled or produced on the property, but a leasing co-tenant has, 
and there has been production in paying quantities.117 At the conclusion of 
the primary term, the incoming top-lessee is unsure about when or whether 
the bottom lease has terminated.118 Under Cromwell, the bottom lease might 
still be in effect.119 However, assume that the top-lessee believes that the lease 
has terminated since the bottom-lessee has not personally undergone 
production.120 So, working under the assumption that the lease has 
automatically terminated, the top-lessee enters the leased property and begins 
drilling operations.121 In this situation, for one reason or another, it is believed 
by the top-lessee that the bottom lease has indeed expired, when in reality it 
is still in effect.122 As a result, the bottom lessee might bring an action for 
trespass or even tortious interference with the bottom lessee’s contract to 
recover damages against the top lessee.123 

This scenario illustrates just how quickly the language used in a lease 
can turn into a full-scale legal issue that can ultimately end up stalling 
production.124As a result of this blurred line of termination, Cromwell 
prevents new, active, and ready-to-work operators from entering the oil and 
gas market and, in effect, weakens the industry’s confidence in predictable 
lease termination.125 
 

 
 114. See Cromwell, 716 S.W.3d at, 518. 
 115. See Kemp, supra note 86, at 651. 
 116. See id. 
 117. See id. 
 118. See id. 
 119. See id. 
 120. See id. 
 121. See id. 
 122. See id. 
 123. See id. 
 124. See id. 
 125. See generally Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 518 (Tex. 2025) 
(permitting a lease to remain in effect despite production by the lessee, thus creating uncertainty in the 
timing and validity of top leases). 
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5. Erosion of Top Lessee Rights Post-Cromwell 
 

Cromwell undermines the rights of lessees, as the holding further limits 
circumstances that would lead to a valid bottom lease termination.126 As 
stated in Cimarex, “[a] party with a top lease has no right to assert the 
termination of a bottom lease unless the mineral interest owners who were 
the lessors had such a right.”127 The Cimarex court emphasized that a top 
lessee cannot just declare that a bottom lease has terminated for any reason.128 
Essentially, standing in the shoes of the mineral owner, a top lessee must find 
a valid legal reason in showing that a bottom lease has terminated, such as a 
bottom lessee’s failure to produce or meet constructive production 
alternatives outlined in the lease agreement.129 Further stated by the Court, 
“[a] top lease becomes effective as to those mineral interests that are subject 
to a bottom lease upon termination of the bottom lease.”130 

Under Cimarex, a top lessee’s rights are a byproduct of a lessor or 
mineral owner and only arise if the lessor could assert expiration of the 
bottom lease itself.131 By extending the validity of a lease through the primary 
term despite activity undertaken personally by the lessee, Cromwell further 
narrows available circumstances where termination might occur, in a 
situation where the available circumstances are already narrow to begin 
with.132 In effect, this erodes the practical value of the vesting of top leases 
and makes it even more difficult for a top lessee to rely on the expectation 
that non-production will allow their top lease to become effective and free up 
minerals for their new development.133 
 
IV. PROPOSAL: RESTORING BALANCE THROUGH A TOP LEASE PROTECTION 

CLAUSE 
 

To realign contract language with policy post-Cromwell, drafters should 
avoid further judicial retrenchment and instead focus on contractual reform 
by adopting a “top lease protection clause.”134 In its entirety, a top lease 
protection clause that expressly requires production by or on behalf of the 
lessee would likely mitigate the impact of Cromwell in oil and gas leases that 
contain a habendum clause written in the passive voice.135 Further, such 

 
 126. Id. at 525 (holding that a passive-voice habendum clause allows a lease to be held by production, 
even if the lessee personally takes no action). 
 127. Cimarex Energy Co. v. Anadarko Petrol. Corp., 574 S.W.3d 73, 80 (Tex. App.—El Paso 2019, 
pet. denied). 
 128. Id. 
 129. Id. 
 130. Id. at 82. 
 131. Id. at 80. 
 132. See Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 518 (Tex. 2025). 
 133. Id. at 520. 
 134. Id. 
 135. See id. at 525. 
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specific language in a lease agreement requiring production by the lessee 
would prevent a Cromwell-style passive lessee from holding acreage based 
solely on the production of other leasing co-tenants.136 In effect, 
implementing this lease language proposal would hopefully restore the 
mineral lease activity-based rationale and honor the “produce-it-or-lose it 
foundation” of Texas oil and gas law.137 
 

A. The Purpose and Policy of a Top Lease Protection Clause 
 

Oil and gas leases often contain clauses and provisions that outline 
certain obligations related to drilling on the leased property.138 For example, 
mineral lease agreements can contain shut-in royalty clauses, force majeure 
clauses, no-deductions clauses, and many other provisions that parties can 
discuss during negotiations.139 As previously mentioned, many Texas oil and 
gas leases contain a top-lease clause.140 Generally, such a clause will 
reference the existing (bottom) lease and will specify the date or condition in 
which the top lease becomes effective, typically when the bottom lessee 
ceases production.141 

In some instances, a top lease clause will give a lessee the right to 
execute a top lease before another potential lessee does to protect their leased 
mineral interest (two-party top lease).142 The purpose of a top lease protection 
clause is to ensure the top lessee’s potential mineral interest is safeguarded 
(this would also be applicable in a three-party top lease).143 Cromwell blurs 
the line for lease termination due to lack of production. In light of Cromwell, 
a protection clause is now increasingly important as it would help aid in the 
predictability issue of termination, thus resulting in orderly development and 
providing clarity for both lessors and prospective top lessees.144 Such 
language, which is discussed in detail below, would ensure that a top lease 
springs into action when production by or on behalf of the lessee truly 
ceases.145 

 
 

 

 
 136. See id. 
 137. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 138. See More Oil and Gas Lease Clauses, COLL. AVE. L., https://www.collegeavenuelaw.com/news 
andnotes/more-oil-and-gas-lease-clauses (last visited Apr. 12, 2026). 
 139. See id. 
 140. See id. 
 141. See id. 
 142. See id. 
 143. See id. 
 144. See id. 
 145. See id. 
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B. Proposed Clause Language and Function 
 

To mitigate the uncertainty created by the Cromwell decision, the 
wording of the proposed clause should expressly condition lease maintenance 
on production personally done by the lessee or on behalf of the lessee.146 For 
example, proposed language for a top lease protection clause might state: 
“Notwithstanding any provision contained in this oil and gas lease to the 
contrary, this lease shall not be deemed held by production beyond the 
primary term, unless oil and gas is produced in paying quantities as a result 
of operations conducted by the lessee named in this agreement, or by an 
operator acting on behalf of the lessee pursuant to a valid pooling agreement, 
assignment, or joint operating agreement.”147 

The function of the language in this proposed clause is aimed to 
eliminate the possibility of freeriding by non-operating co-tenants by 
overriding any passive voice language that might be contained in the 
habendum clause, especially in older leases that have been in effect for long 
periods of time.148 While doing this, it is also important that the top lease 
protection clause contains explicit language that ensures any pooling 
agreements, JOAs, or assignments will not be disrupted.149 

If the lease language begins to link lessee attributable production with 
lease continuation, parties are still able to preserve freedom of contract while 
also restoring the activity-based rationale of Texas mineral leases.150 In turn, 
this implementation would not only strengthen the oil and gas industry’s 
confidence in predictable lease termination in general, but also create more 
predictability for lease termination when top leasing.151 

In the case of Cromwell, Anadarko obtained top leases from Cromwell’s 
lessors, believing that Cromwell’s interest had terminated due to his failure 
to produce.152 This confusion regarding lease termination is exactly the issue 
such a proposal is aimed to prevent.153 Had such language been present in 

 
 146. See Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 525 (Tex. 2025). 
 147. See generally Benjamin Robertson, Top Lease Vultures: Title Failure, Bad Faith Pooling, and 
the Validity of Top Leases in the Texas Shale Plays, 44 TEX. TECH L. REV. 463, 490–91 (2011) (explaining 
the applicability of the Rule Against Perpetuities to top leasing. The Rule’s use of explicit and absolute 
language to avoid invalidation, which unambiguously requires vesting within 21 years and voiding any 
interest that could possibility violate the Rule, inspires the proposed wording of the clause through the 
“absoluteness” of the language of the Rule. The author of the comment puts an emphasis on the lease 
language used being essential to determine a Rule violation. Thus, incorporating this same type of explicit 
language that leaves no room for ambiguity inspires the same type of lease language that should be used 
in a top lease protection clause). 
 148. See Sartain, supra note 63. 
 149. See Robertson, supra note 147, at 477. 
 150. See Sartain, supra note 63. 
 151. See id. 
 152. See Cromwell, 716 S.W.3d at 520. 
 153. See id. 
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Cromwell, it is likely that there would have been no confusion as to whether 
Cromwell’s interest had terminated.154 
 

C. Legal and Economic Benefits 
 

Rather than suggesting Texas courts retreat from the Cromwell decision, 
a top lease protection clause allows parties to freely contract and minimizes 
the decision’s effects.155 As previously mentioned, post Cromwell effects 
regarding lease termination confusion could result in an increase in litigation 
and legal battles.156 There are many theories of liability that a bottom lessee 
may assert against a top lessee as a result of this confusion.157 “The theories 
that might invalidate a top lease include: (1) violation of the Rule Against 
Perpetuities; (2) cloud on title; (3) obstruction of the prior lessee’s interests; 
(4) tortious interference with the prior lessee’s contractual rights; and 
(5) trespass by the top lessee.”158 Thus, it is very possible for legal issues to 
arise in a variety of ways based on termination and vesting confusion.159 

With lease language phrased as “. . . unless oil and gas is produced in 
paying quantities as a result of operations conducted by the lessee named in 
this agreement, or by an operator acting on behalf of the lessee . . .”, parties 
are informed of the clear trigger that would terminate a bottom lease and 
spring a top lease into effect, thus reducing legal issues on if lease expiration 
has occurred.160 

Additionally, the Texas Supreme Court has long favored enforcing 
unambiguous lease language.161 When interpreting and construing an oil and 
gas lease, the court’s role is to ascertain the parties’ intent as expressed in the 
four corners of the lease itself.162 If the agreement’s language is unambiguous 
and clear, courts will typically enforce the agreement as written according to 
its terms as to sufficiently evidence the parties’ intent.163 Through protection 
clause implementation, the intent of the contracting parties and explicit and 
clear production must be undergone by the lessee and no other co-tenants, 
otherwise the lease will terminate.164 

Economically, Cromwell creates a market distortion effect in the oil and 
gas industry, specifically in the context of top leasing.165 The proposed 

 
 154. See id. at 520. 
 155. See id. at 522. 
 156. See Kemp, supra note 86, at 651. 
 157. See id. at 657. 
 158. Id. 
 159. See id. 
 160. See Robertson, supra note 147, at 491. 
 161. See Sun Oil Co. v. Madeley, 626 S.W.2d 726, 727 (Tex. 1981). 
 162. See id. 
 163. See id. 
 164. See Robertson, supra note 147, at 491. 
 165. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
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protection clause not only incentivizes active development on leased acreage, 
but also discourages speculative lease holding.166 By preventing passive lease 
holding in reliance on the labor and risk assumption of third parties, the 
proposed language ensures that if acreage is not developed by the contracting 
party (the lessee), a top lease with more diligent and ready-to-work operators 
will take over.167 Through the encouragement of healthy competition, waste 
prevention, and efficient resource development, the Texas oil and gas 
industry can confidently take back their view of “produce it or lose it.”168 

 
D. Potential Challenges and Implementation Considerations 
 

Admittedly, it is foreseeable that some critics may have bargaining 
power concerns.169 It is common practice in Texas and most states for lessors 
to take certain steps and precautions to preserve their interest, ensure 
equitable compensation, and minimize potential harm to their property.170 
With such competitive leasing markets, especially in the West and South 
Texas regions, opponents might contend that lessors lack the leverage or 
bargaining power to insist they secure such provisions.171 However, it already 
is common practice for lessors to negotiate various safeguards to protect their 
interest during lease negotiations, such as a shut-in royalty clause, a royalty 
clause, and even the habendum clause itself.172 Thus, lessors will simply be 
negotiating another safeguard to ensure that the intended party actively 
develops their property in the context of top leasing.173 While bottom lessees 
might resist such a provision during lease drafting because it may limit their 
flexibility, the clause encourages only the most motivated and willing 
operators to contract with lessors.174 

Moreover, opponents might also be concerned that a proposed 
protection clause could interfere with JOAs, pooling agreements, and 
assignments.175As mentioned, explicit language saying “on behalf of the 
lessee” should eliminate this concern and not hinder interactions with joint 
operations.176 

 
 166. See id. 
 167. See id. 
 168. See id. 
 169. See Oil & Gas Lease Clauses, VALOR (July 19, 2023), https://blog.onevalor.com/oil-gas-lease-
clauses/. 
 170. See id. 
 171. See Cotham et al., supra note 72,  at 15. 
 172. See Oil & Gas Lease Clauses, supra note 169. 
 173. See id. 
 174. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 175. See generally Robertson, supra note 147, at 477 (explaining how top leasing and other drilling 
arrangements, such as pooling agreements, should be considered in tandem). 
 176. See id. 
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Lastly, in a state that is so firmly built on custom, the oil and gas industry 
may resist implementing clauses that limit lease flexibility.177 Yet, this 
reluctance among industry participants is exactly the imbalance that the 
Cromwell decision caused.178 A top lease protection clause does not constrain 
operators; it restores the traditional relationship between the investment of 
capital and labor, risk, lease maintenance, and lessee diligence.179 Essentially, 
this proposal will preserve industry autonomy by reinstating incentives 
toward active oil and gas development and shift away from passive lease 
holding.180 Thus, addressing top lease market distortions based on the 
Cromwell decision illustrates how contractual reform offers a more 
predictable and targeted approach than further judicial expansion of passive 
lease maintenance.181 
 

V. CONCLUSION 
 
Cromwell v. Anadarko marks a significant shift in Texas oil and gas 

jurisprudence by permitting co-tenants to passively maintain leases through 
third-party production, even when the contracting lessee does not take 
affirmative action.182 While grounded in ascertaining the parties’ intent, the 
decision departs from decades of precedent that tethered mineral lease 
preservation to the lessee’s development, labor, capital contribution, and risk 
assumption.183 In doing so, Cromwell undermines long-standing oil and gas 
industry policy favoring active production and destabilizes top lease market 
expectations.184 Lease termination and vesting principles, once predictable, 
are now eroded and obscured.185 

Rather than relying on judicial retrenchment, this Comment advances a 
targeted contractual solution that balances freedom of contract with 
maintainable leasing frameworks—a top lease protection clause.186 By 
expressly requiring the lessee to act to maintain the lease, this proposal offers 
transparency, predictability, and fairness without disrupting valid pooling 
agreements, joint operations, or lease assignments.187 In essence, such a 
clause reinforces Texas’s foundational “produce it or lose it” mentality for 

 
 177. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 178. See Cromwell v. Anadarko E&P Onshore, LLC, 716 S.W.3d 515, 520 (Tex. 2025). 
 179. See Cimarex Energy Co. v. Anadarko Petrol. Corp., 574 S.W.3d 73, 80 (Tex. App.—El Paso 
2019, pet. denied). 
 180. See id. 
 181. See Cromwell, 716 S.W.3d at 520. 
 182. See id. 
 183. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 184. See Cimarex, 574 S.W.3d at 80. 
 185. See Cromwell, 716 S.W.3d at 520. 
 186. See generally id. at 520 (illustrating how judicial expansion of lease-maintenance doctrines can 
disrupt settled top lease market expectations, suggesting a need for a targeted contractual mechanism to 
restore certainty into the top lease market and, ultimately, the oil and gas industry as a whole). 
 187. See Robertson, supra note 147, at 477. 
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oil and gas leases.188 In an industry built on development decisions and 
capital allocation, Cromwell’s impact does not need to be permanent.189 
Through intentional and purposeful contract drafting, informed negotiation, 
and deliberate reform, both lessors and lessees can create an effective path 
that mitigates passive lease language and restores confidence in Texas’s top 
lease market.190 

 
 188. See Caselaw Update: Cromwell v. Anadarko, supra note 3. 
 189. See Cromwell, 716 S.W.3d at 520. 
 190. See generally id. at 518 (allowing a lease to remain in effect despite the lessee producing, thus 
creating uncertainty about the timing and validity of top leases). 
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